Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



/ 



/ 




^ 



t tJ 




A DIGEST OF DECISIONS 

(INCLUDING DICTA] 

UNDER THE FEDERAL SAFETY APPLIANCE AND 
HOURS OF SERVICE ACTS 



Act Ifarch 2, 1893 (27 Stat. L., 531), u amended JM>ril 1. 1896 (29 Stat. L., SK); 

Act March 2, 1908 (32 Stat. L., 943); Act April U, 1910 (36 Stat. L., »8); 

Act March 4, 1907 (34 Stat. L., 141S) 



With refareacea to or excerpts from additional cases in which the 

Acta hare been construed; Orders and Administrative Rulings 

of the Interstate Conuneace Commiasion 



OTIS BEALL IJJINT 

AVrOENBT. INTERSTATE OOMUBCE COMMISaiOH 



204060 



or fBB 



ADDITIONAL COPIES 
nmucAnovyuLTlBE pbocdxxd reox 

SUPBUNTKNDBMT OF DOCUXSim 
OOTXBIfMKlIT PBDinNa omcB 

irABsnst<ysoVf\j>, c 
so CENTS PER COPY 



• • 



• • « 















.» • - • 



• • « 



• • • » 
• • • 

• 1 • 



«. ^ 



PREFACE. 



This volxune, prepared by direction of the Interstate Commerce 
Commission^ is designed for the convenience of United States attomeyB 
and railway officials engaged in the administration of the Safety 
Appliance and Hours of Service Acts. It comprehends the subject 
matter of ''An Index-Digest of Decisions under the Federal Safety 
Appliance Acts/' published by the Conmiission in 1910, and includes, 
in addition thereto, a digest of decisions under the Hours of Service 
Act, and of cases decided subsequent to January 1, 1910, in which 
the Safety Appliance Acts have been construed. 

Since tiie publication of the former; volume several controverted 
questions have been settled. In Ghicago^ B. db Q. By. Co. v. U. 8. 
(220 U. S., 559), the Supreme Court applied, in a penal action under 
the Safety Appliance Acts, the rule of absolute liability previously 
announced by that tribunal in the Taylor Case (210 U. S., 281), as 
applicable in an action for personal injury; and in Ddk v. St Louis db 
8. F. B. Co. (220 U. S., 580), this rule was cited as established law. 

In SouOiem By. Co. v. U. 8. (222 U. S., 20), the Safety Appliance 
Acts were construed as applicable to all cars moved over any railroad 
which is a highway of interstate commerce. 

Other principles of interpretation not decided by the Supreme 
Court have come to be so well established by decisions of the various 
District Courts and Circuit Courts of Appeals that they are no longer 
seriously contested. 

Consideration of these questions in the present volume therefore 
has been restricted in each instance to an affirmative statement of 
the proposition involved, together with a literal excerpt or excerpts 
from one or more of the decisions in which the point has been 
decided or discussed, and appropriate references to other decisions 
in which these rulings have been cited with apparent sanction, oi 
in which a similar conclusion has been reached. 

On the other hand, new questions have arisen imder the proviso in 
the Safety Appliance Act of April 14, 1910, and under the Hoiu*s of 
Service Act, and, notwithstanding the practical uiianimity of judicial 
utterance in the premises, these points are frequently contested in 
the courts. In their presentation, therefore, in the present volimie, 
the various decisions of the courts in favor of or adverse to the points 
involved are quoted in extenso. 
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The initial citations under each topic are from the Supreme Courts 
where the question involved has been considered by that body^ fol- 
lowed in order by decisions or dicta of the Circuit Courts of Appeals, 
of the Circuit and District Courts of the United States, and of state 
tribunals. Decisions or expressions of opinion at variance with 
what is regarded as the weight of authority are presented in smaller 
type at the conclusion of each topic, while excerpts from the statutes 
and from the Orders of the Commission are exhibited in black-face 
type. 

The Digest comprehends appropriate excerpts from or references 
to all pertinent decisions published prior to October 15, 1914, and 
from or to all the available unpublished dedsions rendered prior to 
that date in which the Aicts have been construed. Some of the latter 
decisions have been published by the Commission, but inasmuch as 
they have not yet been included in the Official Reports they are 
shown herein, respectively, as ''unreported." 

The text of the Federal Safety Appliance and Hours of Service 
Acts, with relevant excerpts from other statutes, will be found in 
the Appendix (p. 237), together with the Orders and Administrative 
Rulings of the Interstate Commerce Commission pursuant thereto. 
A subject index (p. 257) is also appended for convenient reference to 
the principles of interpretation comprehended in the following pages 

O. B. K. 
Ofviobs of the Intebstate CoicMEBCE Commission, 

Washington, D. C, JaTmary 1, 1916 
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A DIGEST OF DECISIONS . 

UNDER THE 'I .* . 

FEDERAL SAFETY APPUANCE AND HOURSf-Of! 

SERVICE ACTS, 

Wifh references to or excerpts firom additional cases in which the Acts 

have been construed; Orders and Administrative Bolings 

of the Interstate Commerce Commission. 



Part I. THE SAFETY APPLIANCE ACTS. 

A. NATUBE AND PXTBPOSB OF THB ACTS, 7; 

B. CONSTBUCnON AKD INTBBPBXTATION OF THB ACTS, 9; 
0. SCOPE OF THE ACTS, 28; 

D. POWBB DBIVme WHBBL BBAKES AND TBAIN BBABB STSTBX8, 65; 

E. COXJPLEBS, 68; 

F. QBAB ntONS OB HANDHOLDflT, 88; 

G. STAND ABD HEIGHT OF DBAWBAB8, 86; 
m BAXDBBUkSM; 8ft; 

L BXCBPTIONS TO THB APPLICATION» OF THB ACTS, 90. 

A. NATtnEtB AXm PXTBPOSB OF THE ACTS. 

1, The Acts are — 

(a) Beneficent, 7; 

(b) Civil, 7; 

(c) Meritorious, 7; 

(d) Penal, 7; 

(e) Preventive, 7; 

(f) Bemedial, 7. 

2. The essential purpose of the Acts is the protection of the lives and limbs of 
employees and passengers, 7: 

(a) And the distribution of the economic loss arising from accidents, 8; 
8. The purpose of the Amendment of 1908 was to enlarge the scope of the orig^l 
Act, 8. 

B. CONSTBUCTION AND INTEBPBETATION OF THE ACTS. 
1. The Acts are. constitutional, 9: 

(a) The delegation to the Interstate Commerce Commission and the American 
Bailway Association of authority to designate the standard height of draw- 
bars is not unconstitutional, 10. 
2* The Acts impose upon the carriers subject to their terms an absolute and un- 
conditional duty, not only, in the first instance, to provide the requisite equip- 
ment, but, at all times thereafter and under all circumstances, to maintain 
appliances in a condition of repair, 10: 
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(a) Diligence in fhQ'-cHscovery and repair of defects is not a defense to prose- 
cations nnd«r)]^er'Jlcts, 18; 

(i) But the f<ercise of suoh diligence on the part of carriers will, in great 
measure** plMJate occasion for prosecution, 14; 

(b) Prior lEnc^edge on the part of carriers, with respect to the existence of 
de|ectsVi»hot an element of violations of the Acts, 14; 

(c) A Siillful intention on the part of carriers to disregard the Acts is not an 
.-il^nyeiit of their violation, 16; 

/^^^JSfhe fact that it may be inconvenient for A carrier to observe the Acts does 

^*;*' not excuse their violation, 16; 

/ . (e) The absolute duty of carriers under the Acts is not to be evaded by assign- 
ment or otherwise, 16; 

(i) And the decision of a conductor as to the disposition of a defective car is, 
in effect, the decision of the carrier by which he is employed, 16; 

(f) A carrier is liable under the Acts for the defective condition of a safety 
appliance, even though the deliberate act of an employee may have rendered it 
Inoperative or inefficient, 17, 

(i) But no violation of tlie Acts results from the failure of an employee effi- 
ciently to operate equipment, provided such equipment is actually opera- 
tive, 17; 

(g) Safety appliances designed to secure compliance with the Acts must be 
operative, 18. 

8. Proceedings on behalf of the Qovemment for the recovery of the penalties pro- 
vided by the Acts are civil actions, 19: 

(a) And the payment to the United States of the penalties recovered does not 
render such proceedings criminal actions, 80; 

(b) An action in the nature of an action in debt is appioprlale for tlie leooveiy 
of the penalties provided by the Aots» 80. 

4« The Acts are to be construed similarly (a) to the Customs and Bevenne 
Laws, 81; 

(b) To the Hours of Service Act, 81; 
(o) And to the Pure Food and Drugs Acts, 81. 

(d)' But they are not in pari materia with the Act to r^:ulate commerce, 88; 
(e) And are distinguishable, in their construction, from the Employers' Liability 
Acts, 88. 

9, Whatever constitutes a violation of the Acts in a personal action for damages is 
likewise a violation in an action for the statutory penalty, 84. 

6. A violation of the Acts resulting in personal injury entails two penalties — 
one of $100, accndng to the Qovemment; the other to the employee injured by 
reason thereof,' in the abrogation of the defense of assumption of risk, 84. 

7. In a prosecution for the recovery of the statutory penalty the defendant is liable 
as to each and every car used or hauled in violation of the Acts, 86. 

8. In a prosecution for the recovery of the statutory penalty the ownership of the 
oars involved is immaterial, and the defendant is liable for the use or hauling 
of a foreign car In violation of the Acts, 86: 

(a) But a carrier need not accept defective cars from a connecting line, 87. 

9. The Amendment of 1908 is affirmative and declaratory of the original Act, 87. 
IQ. A custom of railroads in the observance of practices condemned by the Acts 

does not excuse their violation, 87. 
11. The Standardization Order of the Interstate Commerce Commission, made 

in pursuance of the Act of 1910, is persuasive as to the meaning of the statute, 88. 
18. Defective cars may be hauled on flat cars properly equipped, 88. 
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C. SCOPE OF THE ACTS. 

1. Provisions of the Law, 28: 

(a) ''Bailroad'' defined, 29; 

(b) "Common carrier'' defined, 29; 

(i) Ballroads devoted to public use are common carriers, 29; 

2. The Acts apply to railroads generally engaged in interstate commerce, 80; 

(a) And courts may take judicial notice of the fact fhat trunk line railroads are 
generally engaged in interstate commerce, 80. 

8. The Acts apply to intrastate railway companies that participate in the move- 
ment of interstate trafiic, 81 ; 

(a) And community of control, management, or arrangement with other canieni 
is not prerequisite to the application of the Acts to such traffic, 88. 

4. The Acts apply to interurban electric railway companies that participate in the 
movement of interstate traffic, 88. 

6. A car hauled or used by one carrier over the lines of another, under a contraot 
or trackage agreement, is hauled or used ''on the line" of the operating com* 
pany within the purview of the Acts, 84. 

6. The Acts apply to all railroads participating, and to all vehicles hauled or 
used, in the movement of commerce within the. Territories of the United 
States, 85. 

7. The Acts apply to all cars containing interstate traffic, 86. 

8. The Acts apply to all cars used or hauled in interstate trains, 86: 

(a) "Haul" defined, 87; 

(b) "TTsed" defined, 87; 

(c) The term "Used" is of broader significance than the word "hauled," 88; 

(d) "Train" defined, 88. 

9. The Acts apply to all cars used or hauled in connection with interstate oars, 89; 
(a) And cars so hauled or used in connection with interstate cars need not be 

coupled nor contiguous to such cars in order to come within the purview of 
the Acts, 40. 

10. The Acts apply to any car the movement of which is necessary to the move* 
ment of an interstate car, 40. 

11. The Acts apply to all cars used or hauled on any railroad which is a highway 
of interstate commerce, 41. 

12. The Acts apply to all cars regularly used in interstate commerce, 42. 
18. The Acts apply to empty cars, 44; 

(a) The hauling of a car itself is commerce within the purview of the Acts, 46. 
14. The Acts apply to all cars commercially used by an interstate carrier, 46; 
(a) And cars used or hauled by an interstate carrier for the transportation of 
its own products or property are commercially used within the purview of the 
Acts, 46. 
16. The expression "any car", as used in the Acts, comprehends all cars running 
on the rails, 46: 

(a) Locomotives^ 46: •• 

(i) The locomotive at the head of a fireight train is a "freight car" within 
the purview of the Acts, 46; 

(b) Locomotive tenders, 47; 

(c) Shovel cars, 47; 

(d) Caboose cars, 47; 

(e) Passeajercars, 47; 
(I) Dining cars, 48. 

16. Cars to which the Acts apply are subject to their terms even while such ve- 
hicles are being moved within the boundaries of a single State, 48. 
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17. The Acts apply no less to inter-yard or switching movements than to main- 
line operations, 49; 

(a) The distance a defective car is hauled in violation of the Acts is imma- 
terial, 62. 

18. The Acts Impose upon all carriers subject to their terms an obligation to main- 
tain r^air points at suitable intervals along their lines of railroad, and to provide 
at such points such appropriate material and facilities for repair as will enable 
them to comply with the requirements of the statute, 68. 

19. TheAots extend to the Island of Porto Bico» 64. 

D. POWEB DBIVCi^O-WHEEL BRAKES AND TBAIK-BBAKE SYSTEMS. 
1. Provisions of the Law, 65: 

(a) ''Associated,'' as used in section 2 of the Act of 1903, defined, 66. 
9. In computing the percentage of operative air-brake equipment in any given train, 

the engine and tender are to be counted as two cars, 66. 
8. The Acts do not directly prohibit the use of individual cars on which the air 

brakes have been "cut out'' '66. 
4. In the absence of evidence of insufficient air-brake equipment, the use of hand 

brakes, not to control the speed of a train but to insure the safety of its move- 
ments, is not a violation of the Acts, 66. 
6. The requirement of efficient air-brake equipment presupposes that such 

equipment shall be inspected at terminals. 67. 
6. The air-brake provisions of the Acts apply no less to inter-yard or switching 

movements than to main-line operations, 49, 63. 

E. COUPLBBS. 

1. Provisions of the Law, 68: 

2. The provision of the Act of 1893 that couplers shall be operative "without the 
necessity of men going between the ends of the cars" applies to coupling as well 
as to uncoupling operations, 68. 

3. The Acts require that couplers shall be operative on both ends of cars, 69; 

(a) But the Acts do not require automatic couplers between engines and tend- 
ers, 70. 

4. The Acts require that couplers shall be operative in an ordinary and reasonable 
manner, 70; 

(a) And repeated unsuccessful efforts to operate a coupler in an ordinary and 
reasonable manner afford some evidence that it is defective, 71. 

5. The Acts require that the couplers actually used or attempted to be used at any 
given time shall be operative of their own mechanism, 71 ; 

(a) But if a coupler is in fact defective, it is not necessary that it shall be actually 
used or attempted to be used in order to constitute a violation of the Acts, 71 ; 

6. The Acts do not contemplate that employees shall be required to go around, 

over, or under cars in order to operate couplers by means of the levers on the 
opposite sides of adjacent cars, 72. 

7. The preparation of a coupler for impact is a part of the coupling operation within 
thQjpurview of the Acts, 74; 

(a) But the coupling of air hose between cars is no part of such coupling oper- 
ation, 74. 

8. The Acts prohibit the use of a coupler operative only by means of a chain con- 
necting with the platform handrail, 74. 

9. The Acts prohibit the use of couplers which will not couple automatically by 
impact when cars are brought together 76: 

(a) By reason of a clevis pin having been removed, 76; 
(i) And the fact that a pin is missing from a coupler at the termination of a 
given trip affords some evidence that the coupler was defective at the com- 
mencement of the Journey, 76: 
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(b) By reason of being worn out, 76; 

(c) By reason of an nnconpllng chain being kinked in tke coupler head, 76; 

(d) By reason of the curvature of the track on which the oars in questton aie 
attempted to be coupled, 77 ; 

(e) By reason of Che cars to which they are attached being so laden with lumber 
or other material projeeting beyond their ends as to preclude the automatic 
operation of such couplers, 78 ; 

(f ) The Acts prohibit ttie use of a car on which a coupler is inopeFatiye even 
though the defect may be so obvious that no reasonably prudent employee 
would attempt to use such coupler, 79. 

10. The use of a ear on which a coupler is inoperative is the same In legal effect 
as if such oar had never been equi^ed with autoaftttc confers, 80. 

11. A carrier is liable under the Acts for the failure of an employee to connect an 
uncoupling chain as well as for allowing such a chain to become disoonnected, 
80. 

18. The Acts, while permitting such equipment, do not require that oars shall be 
equipped with double levers, 81; 

(a) But if double levers are provided, the Acts require that they shall be opera- 
tive from either side of the cars to which they are attached, 82. 

13. The operation of automatic couplers is a proper subject for expert testimony, 809. 
(a) The exhibition of model couplers to the Jury, merely for the purpose of illus- 
trating particular defects, is permissible, 810. 

14. Congress, in drafting the Acts, took cognizance of the mechanical difficulties 
incident to the interchange of couplers, 88. 

15. The use by a railroad company of a switch ei^;ine having no uncoupling 
levers does not constitute a violation of the Acts unless it is shown that such 
levers are necessary to enable the engine to be coupled automatically by impact 
and to be uncoupled without the necessity of men going between such engine 
and the vehicle from which it is to be uncoupled, 88. 

F. GRAB ntONS OB HANDHOLDS. 

1. Provisions of the Law, 83. 

2. The purpose of handholds is to secure the safety of msn engaged in coupling 
and uncojapling cars, 83. 

8. Handholds are required in the ends and sides of all cars to which the Acts 

apply, 84; 

(a) And the maintenance of only one handhold on each side of a car is not a 
compliance with the Acts, 84. 
4. Any reasonable substitute for a handhold is a handhold within the purview ol 

the Acts, 85; 

(a) But the necessity of handholds on passenger equipment is not obviated by 
the presence thereon of air, steam, or signal hose, coupling chains, hand- 
brake shafts, or other appliances affording some measure of seourity to 
employees while coupling and uncoupling cars, 85. 

(b) And the necessity of handholds in the sides near the rear ends of tenders is 
not obviated by the fact that uncoupling levers extend practically across the 
rear ends thereof, in such a position and of such a character as to serve as 
handholds, unless it is shown that handholds, if applied, would not con- 
tribute to the greater seourity of employees in coupling and uneouj^ing oars, 86; 

(c) The determination of what is, and what is not, a handhold within the pur- 
view of the Acts is within the province of the Jury, 208; 

(i) The competency of openings in the buffers on the ends of cars, as substi- 
tutes for handholds, is not a proper subject for expert testimony, where such 
openings are subject to the personal inspection of the Jury, 209. 
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a STANDARD HEIGHT OF DBAWBABS. 
1. FroviBiont oi the Law, 86. 
8. Standard height of drawbars, 86 ; 

(a) "Shims'' defined, 87. 
8. The Aots prohibit the nse of a coupler the drawbar of which is lower than the 

standard height, even though such coupler is on the front end of a locomotiye 

and is not used after an attempt to use it has been unsuccessful, 87. 
4. If a drawbar is lower than the standard height, it is Immaterial whether such 

condition results from the sagging of the drawbar from the flame or from the 

sagging of the entire frame, 89. 
6. The delegation to the Interstate Commerce Commission and the American 

Bailway Association of authority to designate the standard height of drawbars 

is not unconstitutional, 10. 

H. HAND BBAKES. 

1. Provisions of the Law, 89. 

8. "Efficient," as used in the second section of the Act of 1910, deilned, 90. 

L EXCEPTIONS TO THE APPLICATION OF THE ACTS. 

1. Provisos in the Acts, 90; 

(a) "Necessary," as used in the proviso in the Amendment of 1910, deilned, 
91; 

(b) "Nearest available point," as used in the proviso in the Amendment of 
1910, defined, 99. 

2. The Acts, as amended prior to April 14, 1910, permitted the necessary move- 

ment of defective cars to the nearest point at which repairs might be effected, 

provided they were excluded from commercial use and dissociated from other 

cars commercially employed, 92; 
(a) But it was never intended by the Acts that a defective car should be removed 

from a repair point without repairs of statutory defects being made, 96 ; 

(i) Nor that a carrier should excuse a failure to repair a statutory defect at the 
point of its discovery by showing that the car involved was also defective 
in other respects which could' have been repaired only at the point to which 
the car was moved, 97. 

3. The proviso in the Amendment of 1910 is declaratory of the Judicial interpre- 
tation placed upon the Acts as previously amended, 97. 

4. A defendant carrier must bring itself strictly within the terms of the- proviso 
in order to avail itself of the immunity thereby afforded, 812. 

6. In order to bring itself within the terms of the proviso in the Act of April 14, 
1910, a carrier seeking to Justify the movement of a defective car to a particular 
point: 

(a) Must establish the necessity of the movement alleged to have been made 
for the purpose of repair, 98 ; 

(b) And must show that the defect to be repaired was of such a nature that it 
could not have been repaired at the point of its discovery, 100. 

(o) The necessity of a movement for the purpose of repair is generally a question 
for the Jury, 100; 

6. The proviso in the Act of 1910 does not permit the hauling of defective cars 
by means of chains instead of drawbars in revenue trains or in association 
with other oars commercially used unless such defective cars contain live 
stock or perishable freight, 100. 

7. The proviso in the Act of 1910 has no retrospective application to a violation of 
the Acts as previously amended, 101. 
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A. NATUBB AND PT7BF0SB OF THE ACTS. 

1. Tlie Acts are — 

— (a). Beneficent: 

Voelker v. Chicago, M. cfc St. P. By. Co., 116 Fed., 867; U. S. y. 
Chicago Great Western By. Co., 162 Fed., 775; Erie B. Co. v. 
U. S., 197 Fed., 287; Johnson v. Mammoth Vein Coal Co., 114 
S. W., 722 : LuJcen v. Lake Shore cfc M. S. By. Co., 154 111. App., 
550. See also Lalce Shore cfc M. 5. By. Co. v. Benson, 97 N. E., 417. 

— (b). Civil: See Item B-3, p. 19, post. 

— (c). Heritoriona : 

U. S. V. ScnUhem By. Co., 135 Fed., 122. 

District Court, Southern District of lUinois, March 2, 1905. 

The Act is so highly meritorious, so generous in its purposes, 

so in harmony with me best sentiment of a humane people and a 

progressive government that it appeals strongly to the courts for 

its prompt and vigorous enforcement. — Humphrey, D. J., p. 129. 

— (d). Penal: 

Johnson V. Southern Pacific Co., 117 Fed., 462; U. S. v. Southern 
By. Co., 135 Fed., 122; U. S. v. Chicago, M. <k St. P. By. Co., 
149 Fed., 486; V. S. v. Atchison, T. cfc S. F. By. Co., 150 Fed., 
442; U. S. V. Philadelphia cfc B. By. Co., 160 Fed. 696; AOanOc 
Coast Line B. Co. v. U. S., 168 Fed., 175; U. S. v. Chicago, 
B. L cfc P. By. Co., 173 Fed., 684; TJ. S. v. Oregon ShoH Line 
B. Co., 180 Fed., 483; U. S. v. St. Louis S. W. By. Co. of Texas, 
184 Fed., 28; U. S. v. Lehigh VaUey B. Co., D. C, E. D. 
Pennsylvania, Mar. 17, 1908, McPherson, D. J. [unreported]; 
U. S. V. Pennsylvania B.- Co., D. C, E. D. Pennsylvania, Mar. 
18, 1908, McPlierson, D. J. [unreported]. 

— (e). Preventive: 

U. S. V. Chicago, B. I. & P. By. Co., 173 Fed., 684. 

— (f). Bemedial: 

Johnson V. Southern Padjic Co., 196 U. S., 1; U. S. v. Chicago, 
M. & St. P. By. Co., 149 Fed., 486; U. S. v. Central of Georgia 
By. Co., 15T Fed., 893; U. S. v. Southern By. Co., 170 Fed., 
1014; U. S. V. Chicago, B. L & P. By. Co., 173 Fed., 684; Grayy. 
Louisville cfc N. B. Co., 197 Fed., 874; Snyder v. Southern By. 
Co., C. C, E. D. Tennessee, Jan. 21, 1910, Sanford, D. J. 
[unreported]. 

2. Tlie essential purpose of the Acts is the protection of the lives and 
limbs of employees and passengers; 

VodJcer v. Chicago, M. cfc St. P. By. Co., 116 Fed., 867. 

Circuit Court, Northern District of Iowa, June 16, 1902. 
The statutes, state and federal, requiring railway com- 
panies to equip their cars with automatic couplers, were not 
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enacted to protect the freight transported therein, but for the 
protection of the life and limb of the employees who were ex- 
pected to handle these cars. — Shiras, D. «/., p. 873. 

TJ. S. V. Chicago Great Western By. Co., 162 Fed., 775. 
District Court, Northern District of Iowa, May 6, 1908. 
This law, gentlemen, is a benficent one, and is intended to 

Erotect the public generally, and persons and property that are 
eii^ transported by railroads, and particularly is it intended to 
protect the life and Hmbs of ^employees engaged in the dangerous 
and hazardous' business of operating railroad trains, and railroad 
companies engaged in such commerce are required to strictly 
comply with its provisions and obey tins law. — Reed, D. J., p. 778. 

U. 8. V. Atlantic Coast Line R. Co., 214 Fed., 498; La Mere v. Ry. 
Trans. Co. of Minneapolis, 145 N. W., 1068. 

— (a). And tbe distribution of the economic loss arising from accidents ; 

St Lwds, L M. db 8. Ry. Co. v. Taylor, 210 U. S., 281. 
Supreme Court, May 18, 1908. 
It is quite conceivable that Congress, contemplating the 
inevitable hardship of such injuries, and hoping to diminisn the 
economic loss to the community resulting from them, should 
deem it wise to impose their burdens upon tnose who could meas- 
urably control their causes, instead of upon those who are in the 
main helpless in that regard. — Moody, Justice, pp. 295-296. 

BrinJcmeier v. Missouri Pa^fic Ry. Co., 105 Pac, 221. 

3. The purpose of the Amendment of 1903 was to enlarge the scope of 
the original Act. 

Chicago <k N. W. Ry. Co. v. U. 8., 168 Fed., 236. 

Circuit Court of Appeals, 8th Circuit, March 10, 1909. 

The amendment of 1903, 32 Stat., 943, had three objects: 
First, to extend the Safety Appliance Act to traffic in the District 
of Columbia and the Territories; second, to remove the doubt as 
to the meaning of the term "cars" as used in the Act, created 
by the decision of this court in the Johnson Case, 117 Fed. 
462 ; third, to enlarge the scope of the Safety Appliance Act^ so as 
to include not only " the cars, locomotives, tenders, and similar 
vehicles," etc., therein referred to, but also to embrace "all other 
locomotives, tenders, cars and similar vehicles used in connection 
therewith." — Amidon, D. J., p. 237. 

Southern Ry. Co. v. Crockett, 234 U. S., 725. See also Sovihem Ry. 
Co. V. U. 8., 222 U. S., 20; U. 8. v. Chicago & N. W. Ry. Co., 
157 Fed., 616. 
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B. OONSTRUOTION AND INTEEPSETATION OF THE ACTS. 

1. The Acts are constitutional: 

Adair v. U. S., 208 U. S., 161. 

Supreme Court, January 27, 1908. 

In this connection we may refer to Johnson v. Railroad, 
196 U. S., 1, relied on in argument, which case arose under 
the Act of Congress of March 2, 1893 [27 Stat., 531, c. 196]. 
That Act required carriers engaged in interstate commerce to 
equip their cars used in such commerce with automatic couplers 
and continuous brakes, and their locomotives with driving- 
wheel brakes. But the Act upon its face showed that its object 
was to promote the safety of employees and travelers upon rail- 
roads; and this court sustained its validity upon* the ground 
that it manifestly had reference to interstate commerce and was 
calculated to subserve the interests of such commerce by afford- 
ing protection to employees and travelers. It was held that 
there was a substantial connection between the object sought to 
be attained by the Act and the means provided to . accomplish 
that object. — Harlan, Justice, p. 177. 

Southern By. Co. v. U. S., 222 U. S,, 20. 
Supreme Court, October 30, 1911. 

We come then to the question whether these Acts are within 
the power of Congress under the commerce clause of the Consti- 
tution, considering that they are not confined to vehicles used 
in moving interstate traffic, but embrace vehicles used in moving 
intrastate traffic. The answer to this question depends upon 
another, which is: Is there a real or substantial relation or con- 
nection between what is required by these Acts in respect of 
vehicles used in moving intrastate traffic and the object which 
'the Acts obviously are designed to attain, namely, the safety of 
interstate commerce and of those who are employed in its move- 
ment? Or, stating it in another way: Is there such a close or 
direct relation or connection between the two classes of traffic, 
when moving over the same railroad, as to make it certain that 
the safety of the interstate traffic and of those who are employed 
in its movement will be promoted in a real or substantial sense by 
applpng ihe requirements of these Acts to vehicles used in 
moving the traffic which is intrastate as well as to tiiose used in 
moving that which is interstate ? If the answer to this question, 
as doubly stated, be in the affirmative, then the principal ques- 
tion must be answered in the same way. And this is so, not 
because Congress possesses any power to regulate intrastate com- 
merce, €iB such, but because its power to regulate interstate com- 
merce is plenary and competently n^ay be exerted to secure the 
safety of the persons and property transported therein and of 
those who are emploved in sucn transportation, ho matter what 
may be the source of the dangers which threaten it. That is to 
say, it is no objection to such an exertion of this power that the 
dangers intended to be avoided arise, in whole or in part^ out of 
matters connected with intrastate commerce.. * * * These 
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practical considerations make it plain, as we think, that the ques- 
tions before stated must be answered in the affirmative. — Van De- 
vaiUer, Justice^ pp. 26-27. 

Chicago Junction Ry, Go. v. King, 222 U. S., 222; Plummer v. 
Northern Pacific Ry. Cb., 152 Fed., 206; KeOey v. Oreai North- 
em Ry. Co., 152 Fed., 211; U. S. v. Atlantic Coast Line 
R. Co., 153 Fed., 918; U. S. v. Southern Ry. Co., 164 Fed., 347; 
U. S. V. Wheeling dk L. E. R. Co., 167 Fed,, 198: Wahash R. Co. 
V. TJ. 8. and Elgin, J. <k E. Ry. Co. v. JJ. 8., 168 Fed., 1 ; U.8. v. 
Boston dk M. R. Co., 168 Fed., 148; Ailanti/i Coast Line R. Co. v. 
TJ. 8., 168 Fed., 175; Chicago Juncti/mRy. Co. v. King. 169 Fed., 
372; Chicago, R. L dh P. Ry. Co. v. Brown, 185 Fed., 80; PhUa- 
ddphia dk R. Ry. Co. v. Winkler, 56 Atl., 112; U. 8. v. BaUi- 
more dk O. R. Co., D. C, N. D. West Virginia, Jan. 18, 1909, 
Daytonf, D. J. [unreported]; U. 8. v. Pennsylvania R. Co., 
D. C, W. D. Pennsylvania, Nov. 3, 1909, Orr, D. J. [unreported]; 
8nyder v. Southern Ry. Co., C. C., E. D. Tennessee, Jan. 21, 
1910, Sanford, D. J. [unreported]. 

(a). The delegation to the Interstate Commerce Commission and the 
American Eailway Association of authority to designate the 
standard height of drawbars is not nnconstitntional. 

8t. Louis, L M. dk 8. Ry. Co. v. Taylor, 210 U. S., 281. 
Supreme Court, May 18, 1908. 
it is contended that there is here an unconstitutional delega- 
tion of legislative power to the Railwav Association and to tne 
Interstate Commerce Commission. Tnis is clearly a Federal 
question. Briefly stated, the statute enacted that after a date 
named only cars with drawbars of uniform height should be used 
in interstate commerce, and that the standard should be fixed by 
the Ajssociation and declared by the Commission. Nothing need 
be said upon this question except that it was settled adversely 
to the contention of^the plaintiflf m error in Buttfield v. StranaJian, 
192 U. S., 470, a case which in principle is completely in point. 
And see Union Bridge Co. v. U. S., 204 U. S., 364, where the cases 
were reviewed. — Moody, Justice, p. 287. 

8. The Acts impose upon the carriers snbject to their terms an abso- 
lute and nnconditional duty, not only, in the first instance, to 
provide the requisite equipment, bnt, at all times thereafter and 
nnder all circumstances, to maintain appliances in a condition 
of repair: 

St. Louis, L M. dk 8. Ry. Co. v. Taylor, 210 U. S., 281. 
Supreme Court, May 18, 1908. 
The Congress, not satisfied with the common-law duty and 
its resulting liability, has prescribed and defined the duty by 
statute. We have nothing to do but to ascertain and declare 
the meaning of a few simple words in which the duty is described. 
It is enacted that ' 'no cars, either loaded or unloaded, shall be 
used in interstate trs^c which do not comnly with the standard/' 
There is no escai>e from the meaning of tnese words. Explana- 
tion can not clarify them, and ought not to be employed to con- 
fuse them or lessen their significance. The obvious puipose of 
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the Lejgislature was to supplant the qualified duty of the common 
law with an absolute duty deemed by it more just. — Moody, 
Justice, pp. 294-295. 

Chicago, B. cfe Q. Ry. Co. v. V. 8., 220 U. S., 559. 
Supreme Court, May 15, 1911. 
In yiew of these facts, we are unwilling to regard the ques- 
tion as to the meaning and scope of the Safety Appliance Act, so 
far as it relates to automatic couplers on trams moving in 
interstate traffic, as open to further discussion here. If the court 
was wrong in the Taylor Case [210 U. S., 281] the way is open for 
such an amendment of the statute as Coxxgress may, m its discre- 
tion, deem proper. This court ought not now disturb what has 
been so widely accepted and acted upon by the courts as having 
been decided m that case. A contrary course would cause infinite 
uncertainlnr, if not mischief^ in the administration of the law in 
the federal courts. To avoid misapprehension, it is appropriate 
to say that we are not to be imderstood as questioning the soimd- 
ness of the interpretation heretofore placed by this court upon 
the Safety AppUance Act. We only mean to say that until Con- 
gress, by an amendment of the statute chaises the rule an- 
nounced in the Taylor Case, this court will adhere to and apply 
that rule. — Harlan, Justice, p. 577. 

Ddk V. St. Louis dk 8. F, R, Co., 220 U. S., 580. 
Supreme Court, May 15, 1911. 
The construction of the statute, adopted by a majority of 
the Circuit Court of Appeab to the effect that the Act did not 
impose upon the carrier an absolute duty to provide and keep 
proper couplers at all times and under aU circumstances, but was 
bound only to the extent of its best endeavor to meet the require- 
ments of the statute, has been rejected by this court in Chicago, 
B. cfe Q. Ry. Co. V. V. 8. [220 U. S., 559], just decided, and on the 
authority of that case we hold that the Circuit Court of Appeals 
erred in the particular mentioned. — Harlan, Justice, pp. 586-587. 

U. 8. V. Great NortJiem By. Co., 150 Fed., 229; Plummer v. North- 
em Pacific By. Co., 152 Fed., 206; U. 8. v. 8ouihem Pacific 
Co., 154 Fed., 897; U. 8. v. Philadelphia & R. By. Co., 162 Fed., 
403; TJ.8.Y.Philadelphia&B.By.Co.,l%2¥ed.,^{)b) U.8.Y. 
Pennsylvania B. Co., 162 Fed., 408; U. 8. v. Lehigh Valley R. 
Co., 162 Fed., 410; U. 8. v. Atchison, T. cfe 8. F. Ry. Co., 163 
Fed., 517; U. 8. v. Denver i& R.G.R. Co., IQSFed., 519; Chicago, 
M. cfe 8t. P. Ry. Co. V. U. 8., 165 Fed., 423; Donegan v. Balti- 
more cfe N. Y. By. Co., 165 Fed., 869; U. 8. v. Ene B. Co., 166 
Fed., 352; U. 8. v. Wheeling cfe L. E. B. Co., 167 Fed., 198; V. 
8. V. Atchison, T. <Sb 8. F. By. Co., 167 Fed., 696; V. 8. v. 8(ywth- 
em Pa^fi^ Co., 167 Fed., 699; Atlantic Coast Line B. Co. v. U. 8., 
168 Fed., 175; U.8.Y.8outJiem Pacific Co., 169Fed., ^07; U.8.y. 
Baltimore cfe 0. B. Co., 170 Fed., 456; Chicago, B. cfe Q. By. Co., 
V. U. 8., 170 Fed., 556; U. 8. v. 8outhem By. Co., 170 Fed., 
1014; Atchison, T. cfe 8. F. By. Co., v. U. 8., 172 Fed.^ 1021; 
Norfolk cfe W. By. Co. v. U. 8., 177 Fed., 623; Johnson v. Oreat 
Northern By. Co., 178 Fed., 643; 8iegel v. New YorJc Central dk 
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H. R. R. Co., 178 Fed., 873; Odlveston, H. <k 8. A. Ry. Co. v. 
U. S., 183 Fed., 679; NorfoUc dh W. Ry. Co. v. U. S., 191 Fed., 
302; Nichols v. Chesapeake dh 0. Ry. Co., 195 Fed., 913; Galves- 
ton, H. cfc 8. A, Ry. Go. v. TJ. 8., 199 Fed., 891; TJ. 8. v. Pere 
Marquette R. Co., 211 Fed., 220; U. 8. v. Trinity dk B. V. Ry. 
Co., 211 Fed., 448; Phihdelphia dk R. Ry. Co. v. Winkler, 56 AtL, 
112; Luken v. Lake 8hare db M. 8. Ry. Co., 94 N. E., 175j Cfar- 
sonY.8outhemRy.Co^^6S. E,, 625; Montgomery y. Garohn/i db. 
N, W. R. Co., 80 S. B., 83; Brinkmeier v. Missouri Pacijie Ry. 
Co.jl05 Pac, 221 ; 8t. LovAs, L M. dk 8. Ry. Co. v. tfeal, 78 
S. W., 220; St. Lowis, I. M. <fe 8. Ry. Co. v. York, 123 S. W., 
376; Oaiheston H. db 8. A. Ry. Co. v. Eariz, 147 S. W., 668; 
8t. Louis db 8. F. R. Co. v. Ganarty, 165 S. W., 93; NasJmOe, 
C. dk St. L. Ry. Co. v. Henry, 164 S. W., 310; Burho v. Mnne- 
(wolis db 8t. L. Ry. Co., 141 N. W., 300; Popplar v. Minneapolis, 
St. P. dk 8. 8. M. Ry. Co., 141 N. W., 798; WiOeU v. lUinois 
Central R. Co., 142 N. W. 883; Steams v. Chicago, R. L dk 
P. Ry. Co., 148 N. W., 128; AOanHc Coast Line R. Co. v. 
Whitney, 61 So., 179; Luken v. Lake Share db M. 8. Ry. Co., 164 
ni. App., 560; U. 8. v. BaMmore dk 0. R. Co., D. C, N. D. West 
Virginia, Jan. 18, 1909, Dayton, D. J. [tinreported] ; TJ. 8. v. 
Southern Ry. Co. and TJ. 8. v. Adcmtic Coast Line R. Co., D. C^ D. 
South Carolina, Feb. 24, 1909, BrawlOT, D. J. [unreported]; U. 8. 
V. Pennsylvania R. Co., D. C, W. D. Pennsylvania, Nov. 3, 1909, 
Orr, D. J. [unreported]; TJ. 8. v. Southern Pacific Co., D. C, D. 
Nevada, Nov. 24, 1909, Farrington, D. J. [imreported]; TJ. 8. v. 
Northern Pacific Ry. Co., D. C, W. D., Washington, Dec. 6, 1913. 
Cusliman, D. J. [unreported]. See also TJ. 8. v. lUinois Central 
R. Co., 177 Fed., 801. 

Per Contra: 

Johnson V. Southern Pacific Co.. 117 Fed., 462; TJ. S. v. IllinoU Central R.Co.y 156 
, Fed., 182; SL Louis 4? S. F. R. Co. v. Delk, 158 Fed., 931; U. S. v. lUiwns 
Central R. Co., 170 Fed., 542; Norfolk 4? W. Ry. Co. v. HazelriggClst appeal), 170 
Fed., 551; Missouri Pacific Ry. Co, v. Bririkmexer^ 93 Pac, 621; U. S. v. Baltimofe 
dc 0. R. Co., D. C. S. D. Ohio. June 10, 1909, Sater D. J. [unreportedl; U. 
S. V. Baltimore <k 0. R. Co. and U. S. v. Toledo Terminal R. Co., D. C, N. D. 
Ohio, June 15, 1909, Cochran, D. J. [unreported]. See also ^Go^veston, H, & 
S.A. Ry. Co. V. U. 8., 199 Fed., 891. 

*In the case of Galveston, H. & S. A. Ry. Co. v. U. S., 199 Fed., 891, decided by 
the Circuit Court of Appeals for the 5th Circuit, October 7, 1912, the following is to be 
noted: 

InvolTing the oonstructkm of the Safety Appliance Aots, two classes of suits, one for injary to employees 
and the other to penalize the railroads for noncompliance, have been passed upon by the courts. In the 
first it has been substantiaUv settled that the duty on the railroads was absolute, and noncompliance with^ 
out excuse, St. Louis, I. M. & 8. Rp. Co. v. Taylor, 210 U. S.,281. In the other class, decisions have 
been conflicting; the Supreme Court not having passed on the precise question involved. 

In thus distinguishing between actions for personal injury and suits for the re- 
covery of statutory penalties, the decision of the Supreme Court in the Burlington 
Case [220 U. S., 559], decided May 15, 1911, was apparently overlooked. In Ihie 
connection, however, it is to be noted that in a later aecision by the same appellate 
court, tf. S. V. Trinity & B. V. Ry. Co., 211 Fed., 448, in which the Burlington Caseis 
cited with approval, it is expressly held that "the duty to have and maintain in good 
order the safety appliances required is a positive duty imposed on the carrier by the 
statute.** See Item B-6, p. 24, po«t. 
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^a). Diligence in the discovery and repair of defects is not a defense 
to prosecutions under the Acts : 

Wahash R, Co, v. TJ, 5., 172 Fed., 864. 

Circuit Court of Appeals, 7th Circuit, June 23, 1909. 

The second question is raised by the following instruction 
to the jury, to which exception was duly entered: *'* * * 
The mere fact that the defendant had used diligence or care^ to 
keep those cars in a reasonably safe condition is not a question 
before you. That is no defense to this suit. This statute is 
commanding, and requires the defendant at its peril to keep 
these couplers in such condition so that the men wnose business 
it is to couple them will not be required to go between the cars 
to do it; * * *." 

Since this case was brought here and the' briefs filed, this 
question has been disposed of against the contentions of the 
plaintiff in error in the case of St, Louis, L M, & 8. Ry. Co. v. 
Taylor, 210 U. S., 2H1, —Grosscup, C J., pp. 865-866. 

U. S.y. Southern Pacific Co., 169 Fed., 407. 

Circuit Court of Appeals 8th Circuit, April 3, 1909. 

Since the decision by the Supreme Court of the case of St. 
Louis, I, M. cfe 8. Ry. Uo. v. Taylor, 210 U. S., 281, we have 
uniformly held that the Safety Appliance Law imposed an abso- 
lute duty upon carriers of interstate commerce to equip and 
maintain their engines and cars used in or in connection with that 
service in the way prescribed by that law, and that the perform- 
ance of this duty is not excused by the exercise of reasonable 
care. — Adams, U. J., p. 409. 

St. Louis, L M.&S. Ry. Co. v. Taylor, 210 U. S., 281; Chicago, B. dk 
Q. Ry. Co. V. U. S., 220 U. S., 559; DeTk v. St Louis &S.F.R. Co., 
220 U. S., 580; V. S. v. Southern Ry. Co., 135 Fed., 122; U. S. v. 
SouthemPadfic Co., 154 Fed., 897 ; U. S. v. Chicago, B. & Q. Ry. Co., 
156 Fed., 180; U. S. v. Philadelphia cfe R. Ry. Co., 160 Fed., 696; 
U. S. V. Louisville <k N. R. Co., 162 Fed., 185; V. S. v. Atchison, 
T. & S. F. Ry. Co., 163 Fed., 517; V. S. v. Denver dk R. O. R. 
Co., 163 Fed., 519; Chicago, M. dk St. P. Ry. Co. v. V. S., 165 
Fed., 423; V. S. y. Wheeling dk L. E. R. Co., 167 Fed., 198; U. S. 
V. Southern Pa^^fic Co., 167 Fed., 699; Chicago Junction Ry. Co. 
V. King, 169 Fed.. 372; U.S. v. BaMmore dk 0. R. Co., 170 Fed., 
456; Chicago,B. <k Q. Ry. Co. v. V. S., 170 Fed., 556; U. S. v. 
SoutJiemRy. Co., 170 Fed. ,1014; U.S.r. Oregon Short Line R. Co., 
180 Fed., 483; V. S. v. Wabash R. Co., D. C, E. D. Illinois, Nov. 
19, 1907, Wright, D. J. [imreported]; U.S.y. Philadelphia dk R. 
Ry. Co., D. C ., E. D. Pennsylvania, Mar. 17, 1908, McPherson, 
D. J. [unreported]; U. 8. y.Pennsyhania R. Co., D. C, E. D. 
Pennsylvania, Mar. 18, 1908, McPherson, D. J. [unreported]; 
U. 8. V. Atchison, T. dk S. F. Ry. Co., D. C, S. D. Califomia, 
June 6, 1908, Wellborn, D. J. [unreported]; U. S. v. Baltimore dk 
O. R. Co., D. C, N. D. West Virrinia, Jan. 18, 1909, Dayton, 
D. J. [imreported]; V. 8. v. Southern Ry. Co., and TJ. 8. v. 
Atlantic Coast Lins R. Co., D. C, D. South Carolina, Feb. 24, 
1909, Brawley, D. J. [unreported]. 
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Per Contra: 

U. 8, V. Illinois Central R. Co., 156 Fed., 182; St Louis <fe 8. F. R. Co. v. 
Delk, 158 Fed., 931; U. 8, v. Illinois Central R. Co., 170 Fed., 542; Norfolk A 
W. Ry Co. V. Mazelrigg (Ist appeal)^ 170 Fed., 551; U. 8. v. Baltimore <fe 0. R. 
Co., D. C, S. D. Ohio, June 10, 1909, Sater, D. J. [unreported]; U. 8. v. Baltic 
more <k 0. R. Co., and U. 8. v. Toledo Terminal R. Co., D. C, N. D. Ohio, 
June 16, 1909, Cochran, D. J. [unreported]. 

— (i). But the exercise of such diligence on the part of carriers will, in 
great measure, obviate occasion for prosecution: 

U. 8. V. Indiana Harbor R. Co., 157 Fed., 565. 

DistrictCourt, Northern District of Illinois, November 20, 1906. 
Without regard to what the rule of liability may be, the 
exercise of the greatest care in the matter of equipment and 
maintenance will Iceep coupling appliances in such condition as 
to exclude, except in very remote instances, the necessity of 
prosecutions for the enforcement of the Act. — Landis, D. J., 
pp. 666-567. 

(b). Prior knowledge on the part of carriers, with respect to the exist- 
ence of defects, is not an element of violations of the Acts: 

U. 8. V. Trinity cfe B. V. Ry. Co., 211 Fed., 448. 

Circuit Court of Appeals 5th Circuit, December 1, 1913. 
Bear in mind that imder the Safety Appliance Act of 1 893, 
and the amendments, ignorance of defects does not excuse. — CoZZ, 
T>. •/., p. 452. 

Chicago, B. cfc Q. Ry. Co. v. U. 8., 170 Fed., 556. 

Circuit Court of Appeals, 8th Circuit, April 24, 1909. 

Whether a def enaant carrier knew its cars were out of order 
or not is immaterial. Its duty was to know they were in order 
and kept in order at all times. — Adams, C. J., p. 558. 

U. 8. y. 8(mthem Pacific Co., 154 Fed., 897. 

District Court, District of Oregon, April 1, 1907. 

The railroad companies are charged, as I have shown, with 
the duty of hauling only such cars as are provided with automatic 
couplers in suitable repair, so as to be operative without the 
necessity of employees going between the cars; and it would go 
far to subvert tne law and Sie purpose thereof if they were per- 
mitted to say that they had no knowledge of the defect, and that 
therefore they were not liable under the^ Act. The companies 
must ascertain for themselves and at their peril whether or not 
they have taken up or are hauling cars witn defective couplers. 
Their intention to do right does not reUeve them. [ ^* 8. v. 
Great Northern Ry Co., 160 Fed., 229.] I bold, therefore, that want 
of knowledge of the defects on the part of the defendant com- 
pany does not constitute a defense. — Wolverton, D. J., p. 900. 

If. 8. V. Chicago, M. cfe 8t. P. Ry. Co., 149 Fed., 486; U. 8. 
Y. Chicago B. cfe Q. Ry. Co., 156 Fed., 180; U. 8. v. LouisviUe cfe 
N. R. Co., 162 Fed., 185; U. 8. v. Chicago Great Western Ry. Co., 
162 Fed., 775; U. 8. v. 8outhemPacific Co., 167 Fed., 699; Nash- 
viTle C. dh 8t. L. Ry Co. v. Henry, 164 S. W., 310; U. 8. v. El 
Paso cfe 8. W. R. Go. et al., D. C., W. D. Texas, Apr. 10, 1907, 
Maxey, D. J. [unreported]; TJ. 8. v. Lehigh VaUey R. Co. D. C.„ 
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E. D. Pennsylvania, Mar. 17, 1908, McPherson, D- J. [unre- 
ported] ; V. IS. V. Pennsylvania if. Co., D. C, E. D. Pennsylvania, 
Mar, 18, 1908, McPherson, D. J. [unreported]; U. 8. v. Atchv' 
son, T. cfe 8. F. By. Co., D. O, S. D. California, June 6, 1908, 
Wellborn, D. J. [unreported]; U. 8. v. Atchison, T. cfe 8. F. By. 
' Co., D. C, D. Arizona, July 17, 1908, Sloan, D. J. [unreportecl]. 

F^r Contra: 

U. S. V. Atdkison, T, & 8. F.fRy. Co„5l50 Fed.,^442 ;|Cr.|5.;v,» Jtttnow Central 
R, Co., 156 Fed., 182. 

(c). A willful intention, on the part of carriers, to disregard the Acts* 
is not an element of their violation : 

Chicago, B. cfe Q. By. Co. v. V. 8., 170 Fed., 556, 

Circuit Court of Appeals, 8th Circuit, April 24, 1909. 

This was by clear and unequivocal language of the law- 
maker made an absolute duty not dependable upon the exer- 
cise of diligence or the existence of any wrong intent on the part 
of the raiEoad companies. — Adams, C. J., p. 558. 

17. iS. V. Southern Pacific Co., 154 Fed., 897. 

District Court, District of Oregon. April 1, 1907. 

The companies must asce;rtam for themselves, and at their 
peril, whether or not they have taken up or are hauJing cars with 
defective couplers. Their intention to do right does not relieve 
them. — Wolverton, D. J., p. 900. 

U. 8. V. Baltimore cfe 0. B. Co., 170 Fed., 456. 

District Court, Western District of Pennsylvania, May 17, 1909. 

I say to you that the matter of willful negligence dees not 

enter into this case at all; because the law makes it an absolute, 

imperative duty upon the railroad company to keep its cars so 

equipped. — Orr, D. J., p. 458. 

LuJcen v. Lake Shore cfe M. 8. By Co.,.94: N. E., 176; U. 8. v. El Paso 
cfe 8. W. B. Co. et al., D, C, W. D. Texas, Apr. 10, 1907, 
Maxey, D. J. [unreported]; U. 8. v. Southern By. Co., D. C, D. 
South Carolina, Feb. 24, 1909, Brawley, D. J. [unreported]. 

(d). The fact that it may be inconvenient for a carrier to observe 
the Acts does not ezonse jbheir violation: 

Chicago Junction By. Co. v. King, 169 Fed., 372. 

Circuit Court of Ap|)eals, 7th Circuit, February 3, 1909. 
Now, if the exercise of reasonable care in maintaining the 
statutory standard of equipment will not exempt a car move- 
ment as being beyond the spirit, and therefore the reach, of the 
statute [citing cases], much less will mere convenience be ac- 
cepted as an excuse. — Baker, C. J., p. 377. 

TJ. 8s V. Southern Pacific Co., 169 Fed., 407. 

Circuit Court of Appeals, 8th Circuit, April 3, 1909. 
Conformity to the requirements of the law, as so inter- 
preted, it must be admitted, will often be inconvenient and 
sometimes impracticable; but Congress had before it for con- 
sideration the important question of promoting the safety of 
employees and travelers upon railroads, and in the accomplish- 
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meat of its purpose it may well be that ibe legislative mind con- 
sidoDdd the inconyenience and iuipractioability of a literal com- 
pliance at times with the law, and Uxe consequent infliction ot 
the lig^t penalties imposed for its violation to be of little moment 
compared with the greater importance of protecting life, limb 
and property. — Adams, C. «/., p. 409. 

Z7. S. V. Southern Pacific Co,, [unreported]. 

District Court, District of Nevada, November 24, 1909. 
The company can not discrhninate between repair p^jints 
or haul a car defective, as to safety appliances, from one repair 
point to another more fully equipped for making such repairs, 
and where they might be more conveniently made. Mere con- 
venience can not be accepted as an excuse, and the movement 
of such defective car from one repair point to another is beyond 
the spirit, and therefore the reach, of the law. — Farrington, U. «/. 

Siegd v. New York Central & H. R. R. Co,, 178 Fed., 873; 17. 8. 
V. Orand Traiik Ry. Co, of Canada, 203 Fed., 775; Z7. S. v. Pert 
MarqueUe R, Co,, 211 Fed., 220; TJ. S. v. Northern PacifU Ry Co., 
D. C, W. D. Washington, Dec. 6, 1913, Cushman, D. J. [unre- 
ported]. 

(e). Tbe absolute duty of carriers under tke Acts is not to be evaded 
by assignment or otherwise; 

Philadelphia cfe R. Ry. Co. v. V. 8., 191 Fed., 1. 

Circuit Court of Appeals, 3rd (circuit, November 6, 1911. 
The fact, if it be a fact, that in tJiis case the inspection of 
the cars was made by the servants of the Central Railroad of 
New Jersey, can not relieve the defendant from the liability 
imposed by the Act. It can not by contract dispense with any 
care required of it by law, and the most that could be said of such 
a situation would be that it had voluntarily made the inspectors 
of the other company its own. — Gray, C. J., p. 4. 

Chicago Junction Ry. Co. v. King, 169 Fed., 372. 

Circuit Court of Appeals, 7th Circuit, February 3, 1909. 

Upon the carrier the statute lays the duty of seeing to it 
that no oars are hauled or used on its line that are not equipped 
according to the statutory requiremwits. "Hiis direct statutory 
duty can not be evaded by assignment or otherwise. — Baker, 
C. J., p. 378. 

— (i). And the decision of a conductor as to the disposition of a defect- 
ive car is, in effect, the decision of the carrier by which he is 
employed ; 

Chicago Junction Ry. Co. v. King, 169 Fed., 372. 
Circuit Court of Appeals, 7th Circuit, February 3, 1909. 

This direct statutory duty can not be evaded by assignment 
or otherwise. Therefore the act of the conductor who haacharge 
of the train in deciding what should be done with the defective 
car was the act of the defendant. — Baker, C. J., p. 378. 
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(f ) • A carrier is liable under the Acts for the defective conditioxL of a 
. safety appliance, even though the deliberate act of an employee 
may have rendered it inoperative or inefficient; 

U. 8. V. Southern Pacific Co., 1*67 Fed., 699. 

DistrictCourt, Northern District of CaKfornia, December 4, 1908. 
You are instructed that the law lays an unqualified duty 
upon a railroad company to keep its coupling devices in a certain 
prescribed condition, and if an employee of such company delib- 
erately puts such deyices in another condition, which condition 
the law undertakes to prevent, then the company is liable to 
respond, under the penalty, for the unlawful act of the employee, 
ana if you believe from the evidence that the knuckle was 
removea from this car for the purpose of chaining it to another 
car, and that the car was so hauled in interstate traffic in that 
condition, and in that condition it would be necessary for a man 
to pass between the end of that car and an adjacent carin order to 
couple and uncouple them, your verdict should be for the 
Government. — De Haven, D. J., pp. 701-702. 

TJ. 8. V. CindnnaH, H, dk D. R. Co., [unreported]. 

District Court, Northern District of Ohio, June 24, 1908. 
Where an act lays the unqualified duty upon a raikoad com- 
pany to keep its coupling devices in a certain condition and one 
of ite employees deliberately puts it in another condition, which 
is a condition that the law undertakes to prevent, then the cor- 

{>oration is required to respond, under this penalty, for the unlaw- 
ul act of its employees. * * * 

If I catch the spirit of this law as that spirit has been declared 
especially in this latest case decided by the Supreme Court on the 
18thofMay[5^.ioms,/. M.&S.Ry. Co.y. TayZor, 210 U.S., 281], 
then certainly it must be said that the fact that the condition in 
which the lever which ou^ht to be attached to a couplings device 
is found is due to the willful act of an employee, yet smce the 
result is the failure to perform an unqualified duty laid upon the 
railroad company by Congress it must be said to be a violation of 
the law. — Tayler, D, J. 

But see Oalveaton, H. dk 8. A. By Co. v. Kurtz, 147 S. W., 658. 

— (i). But no violation of the Acts results from the failure of an 
employee efficiently to operate equipment, provided such equip- 
ment is actually operative; 

U. 8. V. nUnois Central R. Co., 156 Fed., 182. 

District Court, Western District of Kentucky, November 1,1907. 
TTie Act requires equipment, and, although there is no 
express language to that effect, the Act must be construed to 
mean equipment which, if there, is capable of being operated; 
but no penalty is imposed if, being there, it is not in fact efficiently 
operated by those in charge of the train. Equipment only is the 
required thing, and not the proper manipulation of that equip- 
ment by the employees. — Evans, D. J., p. 193. 

But see Gilbert v. Burlington, C. B. & N. By. Co., 128 Fed., 529; 
Johnston V. Chicago Great Western By. Co., 164 S. W., 260. 

50611—15 2 
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(g). Safety appliances designed to secure compliance with the Acts mnst 
be operative. 

Norfolk cfe W. By. Oo. v. V. S., 177 Fed., 623. 

Circuit Court of Appeals, 4tK Circuit, March 4, 1910. 

On the other hand, there is no restriction upon the placing 
of two such levers, one on each side, on the eoA of any or all its 
cars, if the companies desire or deem it conducive of more effec- 
tive operation of the coupling automatically by impact without 
the necessity of men going between the ends of the cars. But 
while this is true, these levers, whether one or more, become 
parts of the couplmg device itself, and we think a fair construc- 
tion of the statute requires us to hold that the device itself must 
be in such repair as to be capable of operation, and if the levers 
furnished to operate it, whether one or two at the end of the 
car, should, as su(*h parts of it, be kept in condition to operate 
it; that, if there be two, one on each side of the end of a car. 
and one be maintained in a condition capable of operation ana 
the other not, the latter is calctdated only to deceive the em- 
ployee and under some conditions perhaps create a necessity, 
m other conditions at least a temptation, to be negligent ana 
step between the cars to uncouple them by hand. The defective 
lever has no business there ana should be either made operative 
or taken away, as it renders, in the true sense of the statute, the 
coupling device of which it is a part, defective. — Dayton, D, J,, 
p. 627. 

See also: 

Ohicago, M, cfe P. S, Ry. Co. v. U. 5., 196 Fed., 882. 
(Srcuit Court of Appeals, 9th Circuit, May 6, 1912. 

It may be true tnat no reasonably prudent railroad employee 
wotdd have attempted to couple to the front end of the loco- 
motive with knowledge of its condition, but that fact does not 
avoid the violation of the statute. The defective drawbar 
remained a danger and a menace, and when all is said, the fact 
remains that its use in that condition was prohibited. [Citing 
U. S. V. Denver cfe R. 6.R. Co., 163 Fed., 519, and other cases.] We 
are referred to Waixish R. Oo. v. U. 8., 172 Fed., 864, as authority 
for the proposition that a locomotive engine used in interstate 
conmierce need not necessarily have an automatic coupler at both 
ends. The court in that case held there was no violation of 
the Safety Appliance Act in the use of an engine which had been 
originally eqmpped with automatic couplers at the A-end and the 
B-end, but thereafter the lock-chain had been disconnected and 
the knuckle removed from the coupler at the B-end, leaving that 
coupler in such condition that no other car coula be coupled 
thereto or imcoupled therefrom, and where it appeared that the 
coupler at the A-end was the only one used at the time in question 
in moving interstate trajfic. ' Wnile with all respect for that court 
we are inclined to doubt the correctness of that ruling, we find it 
sufficient for the present case to point to the difference between 
that case and this. There the coupler had been disconne«ted and 
the knuckle taken out ''in pursuance of a purpose that it should 
not be used.'^ In the case at bar the plaintiff m error was found 
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using a defective coupler at one end of the engine, and thereafter 
having reversed the en^e, was found using the other end for 
the purpose of transfemng cars. Nothing was shown indicative 
of a purpose to refrain from using both ends of the locomotive 
for coupling, and no portion of the coupling device was removed. 
That device remained as it was before, a trap to the imwary. 
The law may not require that a locomotive shall be equipped with 
couplers at both ends, but it does require that, if a locomotive is 
so equipped, the couplers shall be such as to comply with the 
Safety Appliance Act. — OUhert, C, J., pp. 884-885. 

Z7. S. V. Ohicagoy M, dk P. 8, By, Oo. [imreported]. 
District Court, District of Montana, May 2, 1911. 
As I view the law, it is illegal for a railroad company to use 
an engine in the condition in which this engine undouDteolv was, 
even though the defective end was not actusJly employea.' By 
the law it was intended to prohibit a railroad company from using 
a car or engine having a defective coupler only upon one end,' even 
though that coupler was so defective that a reasonably prudent 
man would not undertake to make a coupling therewith. The law 
was intended to protect the lives and safety of all employees, 
whether they are reasonably prudent or not. As I view it, an 
engine in the condition in which this was was a possible source of 

treat danger, in that if an employee were standing upon the f oot- 
oard ana the head of the deiective coupler was so low as not to 
engage with the coupler upon a car in proper condition, thus 
permitting the two cars to come close together, the employee 
might be crushed. Or, upon the other hand, an employee of little 
experience or caution might undertake, in case of emeigency, to 
couple the defective couj^ing with that of another car, and tniui 
imperil his safety or his life. In that view I have exduded the 
testimony offered on behalf of the defendant and declined to give 
certain requested instructions, and it becomes your duty to find a 
verdict in favor of the plaintiff in accordance with the prayer of 
the complaint. — Dietrichf D. J. [Affirmed in Chicago^ M. <k 8t 
P. By. Co. V. U. 8., 196 Fed., 882, anU.] 

But see Wabash B. Go. v. U. 8., 172 Fed., 864. 

8. Proceedings on belialf of the Oovemment for the recovery of the 
penalties provided by the Acts are civil actions ; 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 
The primary object of the Act was to promote the public 
welfare by securing the safety of employees and travelers, and 
it was in that aspect remedial, while for violations a penalty 
of $100, recoverable in a civil action was provided for, find in 
that aspect it was penal. — Fuller, Chief Justice, p. 17. 

Chicago, B. cfe Q. By. Co. v. U, S,, 220 U. S., 559; U. 8. v. 
LouisviUe cfe N. B. Co., 162 Fed., 185; U. 8. v. Chicago Great 
Western By. Co., 162 Fed^ 775; U. 8. v. Atchison, T. dk 8. F. 
By. Co., 163 Fed., 5l7; 17. 8. v. Denver dk B. G. B. Co., 163 
Fed., 519; TJ. 8. v. Boston dk M. B. Co^ 168 Fed., 148; V. 5Jv. 
Southern Pacific Co., 169 Fed., 407; U. 8. v. BaUimore dbfO. 
B. Co., 170 Fed., 456; V. 8. v. Illinois Central B. Co., 170 Fed., 
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542; Chicago, B. cfc Q. Ry, Co. v. TJ. S., 170 Fed., 556; U. S. v. 
Sixwthem Ry. Co., 170 Fed., lOU; U. 8. v. Chicago, R. I. dk P. 
Ry. Co^ 173 Fed., 684 : U, 8. r.^BaUimyre db 0. R. Co., 176 Fed., 
114; TJ. 8. V. AOantic Coast Line R. Co., 182 Fed., 284; St. 
Lams 8. W. Ry. Co. v. TJ. 8., 183 Fed., 770; TJ. 8. v. St. 
Louis 8. W. Ry. Co. of Texas, 184 Fed., 28; TJ. 8. v. PhUadel- 
phia & R. Ry. Co., and TJ. 8. v. Lehigh Valley R. Co., D. C, 
E. D. Pennsylvania, Mar. 17^ 1908, McPherson, D. J. [unre- 
ported]; U. 8. V. Pennsyloama R, Co., D. C, E. D. Pennsyl- 
vania^ Mar. 18, 1908, McPherson, D. J. [unreported]; TJ. 8. v. 
Tenmnal R. Ass'n. of St. Louis, t>. C, E. D. Missouri, June 3, 
1908, Dyer, D. J. [unreported]; Z7. 8. v. ChesapeaJce & 0. Ry. 
Co., D. C, S. D. West Virginia, Dec. 2, 1908, Keller, D. J. 
[unreported]; TJ. 8. v. Baltimore cfe 0. R. Co., D. C, N. D. 
West Virginia, Jan. 18^ 1909, Dayton, D. J. [unreported]; 
TJ. 8. V. Southern Ry, Co. aad TJ. 8. v. Atlantic Coast Line R. 
Co., D. C, D. South Carolina, Feb. 24, 1909, Brawley, D. J. 
[unreported]; TJ. 8. v. Baltimore db 0. R. Co^l>. C, S. D. Ohio, 
June 10, 1909, Sater, D. J. [unreported]- TJ. 8. v. Toledo Ter- 
miTial R. Co. and TJ. 8. v. Baltimore db 0. R. Co., D. C^ N. D. 
Ohio, June 15, 1909, Cochran, D. J. [unreported]; TJ. 8. v. 
Southern Pacific Co., D. C, D. Nevada, Nov. 24, 1909, Far- 
rington, D. J. [unreported]; TJ. 8. v. Atchison, T db 8. F. Ry. 
Co., D. C^N. D. Illinois, Dec. 27, 1909, Landis, D, J. [unre- 
ported]; U. 8. V. Baltimore db 0. R. Co., D. C, D. Indiana, 
Dec. 13, 1910, Anderson, D. J. [unreported]: TJ. 8. v. Northern 
Pacific Ry. Co., D. C, W. D. Washington, Dec. 6, 1913, Cush- 
man, D. J. [unreportea]. 

'Fer Centra: 

^' U. S. y. Illinois CentralR. Co., 156 Fed. 182; AtchiUwi, T. <k S. F. Ry. Co.v. U.S., 
172 Fed., IH. 

^--(a). And the payment to the United States of the penalties recovered 
does not render such proceedings criminal actions : 

U. 8. y. Illinois Central R. Co., 170 Fed., 642. 

Cmjuit Court of Appeals, 6th Circuit, March 27, 1909. 
Assuming that the punishment is just, the consequences 
to the defendant are not far different from those which happen 
in civil actions, only it is the Government which is the plaintin. 

The consequences of the judgment are substantially the 
same to him as if the penalty was bestowed upon a private party, 
except with regard to the scintilla of interest ne has in the public 
.< revenue. If tne public may for a sufficient reason compel the 
defendant to pay a fine, it is of little importance to him whether 
the Government keeps it for its own purposes or turns it over to 
another who is alreaay indemnified. — Severens^ C. J., p. 544. 

(b). An action in the natnre of an action in debt is appropriate for the 
recovery of the penalties provided by the Acts. 

Atlantic Coast Line R. Co. v. U. 8., 168 Fed., 176. 

Circuit Court of Appeals, 4th Circuit, March 1, 1909. 

While this suit is in the nature of a penal action, yet it does 
not follow that it is a criminal prosecution. It is really an action 
for debt. — Pritchardy C. J., p. 176. 
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V. S. V. LouisviUe dk N. R, Co., 167 Fed., 306. 

Circuit Court of Appeals, 6th Circuit, February 18, 1909. 
This is an action ot debt brought by the United States in the 
District Court against the Louisvule & Nashville Railroad Com- 
pany to recover a penalty of $100 for the alleged violation of sec- 
tion 6 of the Safety Appliance Act of March 2, 1893. — Severens^ 
C. J., p. 306. 

CUcago, B. cfe Q. Ry. Co. v. U, 8,, 170 Fea., 556. 

Circuit Court of Appeals, 8th Circuit, April 24, 1909. 

This is not a criminal case. It is a civil action in the nature 
of the action of debt to recover a penalty which Congress in its 
wisdom saw fit to impose upon radroads to secure compliance 
with certain specified regulations made to promote the safety of 
passengers and freight carried in interstate commeroe and to 
protect employees engaged in that service. — AdaanSy C J., 
pp. 557-558. 

V. S, V. Chicago, P. cfe St. L. Ry. Co. et aZ., 143 Fed., 353; TJ. S. 
V. Atlantic Coast Line R. Co.. 153 Fed., 918; TJ. S. v. lUinoia 
Central R. Co., 170 Fed-. 542; U. 8. v. St. Louis 8. W. Ry Co. of 
Texas, 184 Fed., 28. 

4. The Acts are to be constmed similarly (a) to the Customs and Beve- 
nne Laws ; 

Johnson V. Southern Pa^jic Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 
But the design to give relief was more dominant than to 
inflict punishment, and the Act might well be held to faU within 
the rule applicable to statutes to prevept fraud upon the revenue, 
and for the collection of customs, that rule not requiring absolute 
strictness of construction. [Taylor y. 17. 5., 3 How., 197; 17. iS. 
V. StoweU, 133 U. S. 1, 12, and cases cited; F. & M. Nat. Bank 
V. Bearing, 91 U. S., 29, 35 ; Cray v. Bennett, 3 Met. (Mass.) 522].— 
FuUer, Cfhief Justice, p. 17. 

U. S. V. Southern Ry. Co., 135 Fed., 122; U. S. v. Great Northern 
Ry. Co., 150 Fed., 229; U. S. v. Chicago, R. I. dk P. Ry. Co., 
173 Fed., 684. But see Atchison, T. cfe 8. F. Ry. Co. v. U. 8., 
172 Fed., 194. 

— (b). To the Hours of Service Act; 

U. 8. V. Kansas City Southern Ry. Co., 202 Fed., 828. See also TJ. 
8. V. St. Louis 8. W. Ry. Co. of Texas, 189 Fed., 964. 

c). And to the Pure Food and Drugs Acts: 

U. 8. V. Southern Ry. Co., 135 Fed., 122. 

District Court, Southern District of Illinois, March 2, 1906. 
It [the Act] is in the same cat^gorp^ with the question of intent 
under the revenue laws and of good faith under statutes against 
handling adulterated goods, drugs, etc. — Humfhrey, V. J., 
pp. 127-128. 

V. 8. V. Chicago, M. dk St. P. Ry. Co., 149.Fed., 486. 

District (S)urt, Southern District of Iowa, November 27, 1906. 

Such an attempt to distinguish those cases from the one at 

bar is not an answer. Take the cases for violations of the pure- 
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food laws. It is no defense for the seller that he believed the 
food was pure. — McPherson, D. J., pp. 491-492. 

-(d). But they are not in pari materia with the Act to restate com- 
merce: 

U. 8. V. Colorado cfe N, W, R, Co., 157 Fed., 321. 

Circiat Court of Appeals, 8th Circuit, November 25, 1907. 
The rule in pari materia, which counsel for the company in- 
voke, the rule that the similar terms of statutes enacted for like 
purposes should receive like inteipretations, is inapplicable to 
the Interstate Commerce Act and the Safety Appliance Acts, 
because the provision of the latter relative to the question be- 
fore us is plain and explicit, and a statute falls under that rule 
only when its terms are ambiguous or its significance is doubtful 
[EndKch on Interpretation of Statutes, sec. 53, p. 67], and because 
the evils to be remedied, the objects to be accomplished, and the 
enactments requi^te to attain them are radically different. 
* * * Neither in their subjects, in the mischiefs they were 
enacted to remove, in the remedies required, nor in the remedies 
provided do these Acts relate to similar matters, and the rule 
that the words or terms of acts in pari m/Ueria should have similar 
interpretations, ought not to govern their construction. — San- 
horn, C. J,, p. 330. 

See also U. 8. v. Colorado db N. W. R. Co., 157 Fed., 342. But see: 

V. 8. V. 6edde8, 131 Fed., 452. 

Circuit Court of Appeals, 6th Circuit, June 8, 1904. 

In one sense the two Acts are in pari m/Ueria; m another, not. 
Both relate to the reflation of commerce among the States imder 
the supervision of tne Interstate Commerce Commission. The 
first deals largely with rates and fares — the cost of the commerce; 
the second, with locomotives and cars — the instrumentalities used 
to carry it on. The first was intended, primarily, to protect ship- 
pers; the second, railroad employees; Doth, ultimately, to pro- 
mote the best interests of the public. In each Act Congress seeks 
to regulate commerce. What commerce? Commerce among 
the several States. It was desirable, therefore, in the first Act 
to define that commerce. Having done this once, it was sufii- 
cient in the second Act to apply its provisions to carriers ' ' engaged 
in interstate commerce," adopting the definition of the first. — 
Richards, O. J., p. 455. [Affirming the decision of the District 
Court for the Southern District of Ohio in U. 8. v. Gedde^, 180 
Fed., 480.1 

Gray v. LouisviUe cfe N. R. Co., 197 Fed., 874. 

Circuit Court, Eastern District of Tennessee. April 3, 1912. 
Furthermore, the Hepburn amendment or 1906 to the Inter- 
state Commerce Act provides that the term '* railroad '' as used in 
the Act shall include all the road in use by any corporation operat- 
ing a railroad, whether owned or operated under a contract or 
agreement or lease, and shall also include all switches, spurs, 
tracks and terminal facilities of every land used or necessary in 
the transportation of the persons or property designated herein." 
In 17. 8. V. Oeddes, 131 Fed.. 452, it was neld by the Circuit Court 
of Appeals for this Qrcuit tnat the Interstate Commerce Act and 
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the Safety Aj^pliance Act were in pari materia to such an extent 
that the definition of interstate commerce given in the Interstate 
Commerce Act should be followed in construing the Safety Appli- 
ance Act. By a parity of reasoning I am of opinion that the 
definition of a raikoad giyen in the Hepburn amendment is to 
such extent in pari maiena with the Safety Appliance Act that the 
Une of the carrier's railway referred to m tne Safety Appliance 
Act should be construed according to the definition of a railroad 
in the Hepburn amendment to the Interstate Commerce Act. — 
Sanford, D. J., p. 876. 

— (e). And are distingnishable, in their constmction, from the Employ- 
ers' Liability Acts. 

V. 8. y. Wheeling db L, E. R. Co., 167 Fed., 198. 

District Court, Northern District of Ohio. June 16, 1908. 

But much more may be said in f ayor oi the propriety of this 
legislation, haying in yiew the decision of the Supreme Court in 
the Emphyers^ Liability Cases. It is true that the Supreme 
Court in l^at case held the Employers' Liability Act unconsti- 
tutional, because it made the raifaroad company liable to any of 
its employees, without restricting the liabihV to those who were 
engaged in interstate commerce ; but a parity of reasoning would 
not require that we should say the same thing of the Safety 
Appliance Act because it refers to all cars used on any raifaroad 
engaged in interstate commerce. It seems to me that, in the 
respect complained of, there is no analogy between the decision of 
the Supreme Court in the Employers^ Liability Cases and the 
theory of the defendant's counsel as to.the constitutionality of the 
Safety Appliance Act. An employee of a railroad company en- 
gaged in mterstate commerce does not, merely because he is such 
employee, sustain the same relation to interstate commerce as a 
car used on a railroad engaged in interstate commerce sustains to 
interstate commerce on that road . Certainly, the Federal Goyem- 
ment owes no duty to, and has no authority oyer, an employee of a 
raifaroad which is engaged in interstate commerce, if the employee 
himself is not engaged in the work of interstate commerce. That 
employee is subject, in respect to his relations with the raifa-oad 
company, to the laws of the State in which the sendee is per- 
formed. There is no reason why the power of the State should 
not be sufficient for his protection, or why the Federal Goyem- 
ment should interfere with respect to that or any other matter 
relating to that employee in respect to his work with the railroad 
company, so long as it does not relate to the interstate commerce 
of the company. 

But tms is not true of a car used by a railroand engaged in 
interstate commerce. All of the cars used by a raifaroad engaged in 
interstate commerce, in the natural course of their use, are instru- 
mentalities of interstate commerce; whether they carry inter- 
state traffic themselyes or are hauled in a train which contains 
interstate traffic the effect is the same. They stand in a certain 
and important relation to that interstate commerce oyer which 
Congress has control; and it is quite apparent that Congress, in 
undertakin|g to determine the manner in which interstate com- 
merce shalVbe carried on, and especially in making effectiye the 
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useful and beneficent purpose of providing for the safety of 
employees, would necessarily have a regard tor the cars which 
the mterBtate-commerce railroad had in use. And thus, discov- 
ering a very marked and practical distinctioii between a car used 
by an interstate-commerce railroad and a person in the employ 
of an interstate-commerce railroad, we see how one, in the nature 
of things, becomes properly the subject of federal legislation^ 
while the other, dependmg upon the character of his work, may 
or may not become properly the subject of federal legislation. — 
Tayler, D. J., pp. 200-201. 

V. S. v. Southern By. Co., 164 Fed., 347. But see N^h Oarclina 
B. Co, v. ZacJiary, 232 U. S., 248, 260, to the effect that the 
statutes are in pari materia. 

— ^Per Contra: 

U. 8. V. Brie R, Co., 166 Fed., 352. 

5. Whatever constitutes a violation of the Acts in a personal action 

for damages is likewise a violation in an action for the statutory 
penalty. 

Atlantic Coast Line B. Co. v. U. S., 168 Fed., 175. 

Circuit Court ofAppeals, 4th Circuit, March 1, 1909. 

The Circuit Court of Appeals for the Eighth Circuit, in the 
case of U. S. v. Atchison, T. cfc 8. F. By. Co., 163 Fed.. 517, held 
that the duty placed upon the railroads by the Act is tne same in 
both instances, and therefore that that which would be deemed 
a violation in an action to recover for personal injuries is also to 
be deemed a violation in an action to recover the statutory 
penalty. — Pritchard, C. J., p. 184. 

U. S. V. Atchison, T. dfe S. F. By. Co., 163 Fed., 517. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 
Indeed, a survey of the entire statute leaves no room to 
doubt that all violations thereof are put in the same category, 
and that whatever properly would be deemed a violation in an 
action for personal injuries is to be deemed equally a violation 
in an action to recover a penalty. — Van Devanter, C. J., p. 518. 
[Cited with apparent approval in Chicago, B. dk Q. By. Co. v. U. 8., 
220 U. S., 569.] 

But see proviso in section 4, Ad April H, 1910, p. 91, post. 

6. A violation of the Acts resulting in personal injury entails two pen- 

alties — one of $100.00 accrning to the Oovernment; the other to 
the employee injured by reason thereof, in the abrogation of the 
defense of assumption of risk. 

TJ. 8. V. Atlantic Coast Line B. Co., 153 Fed^ 918. 

District Court, Eastern District of North Carolina^ Maj 21, 1907. 
In other words, whenever a carrier uses a car m violation of 
the provisions of the Act the United States shall have a right to 
the penalty of $100 and the injured employee shall be protected 
from the defense of "assumption of risk." There are. therefore, 
two penalties fixed upon the carrier. One is the $100 payable to 
the United States and the other is .the denial of assumptaon of 
risk as a defense when sued by an injured employee. — lP^me^l, 
D. J., p. 921. 
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7. In a prosecution for tbe reooyery of the statutory penalty, the 
defendant is liable as to eacli and every car used or hauled in 
violation of the Acts. 

St Louis 8. W. Ry, €o. v. V. 8., 183 Fed., 770. 

Circuit Oourt of Appeals, 6th Cireiiit, January 10, 1911. 

The hauling by any carrier engaged in interstate commerce 
of a car not furnished with the safety appliances required by 
the laws of the United States is a violation of the statute, whicn 
entitles the United States to recover a penalty of $100; and a^ 
this penalty attaches for eadi and every such violation, it is 
recoverable for each and every car not furnished with the 
requisite safety appliances hauled in violation of the Act. 

Whether tJie nailing be of several cars by one act or by 
several acts is immatm^, so that if several cars, each without 
the requisite appliances, are hauled by the carrier at one and 
the same time, there are several distinct violations, for each and 
every of which the penalty is due and recoverable. — Per Curiam, 
pp. 770-771. 

V. 8. V. St. Louis S. W. By. Co. of Texas, 184 Fed., 28. 

Circuit Ck)urt of Appeals, 5th Circuit, December 13, 1910. 
The defendant contapds that there has been but one viola- 
tion of the Act, and that, therefore, the court ruled correctly in 
assessing only one penalty. The o<mteixtion is that the defend- 
ant ''has oammitted only one act; that it, by one .act, hauled 
thieye cars, in one xaovement, not equipped with safety appli- 
anoes as required by law.'' If this contention is well founded, a 
defendant who used on ihe same trip a defectively equipped 
engine and a defectively equipped oar could be made to pay one 
penalty only, although the use of the engine is made imlawful 
DV section 1 and the use of tiie oar by section 2 or 4. It would 
also follow that a defendant who hauled or used 20 defective 
cars could not be made to suffer a larger penalty than a defend- 
ant who hauled or used only one defective car. It is difficult to 
believe that such was the intention of Congress. The words of 
the sections — 2 and 4 — designating the unlawful act, point, it 
seems to us, at the car and not at the train. It is made unlaw- 
ful to haul or use *' any car." If it had been made imlawful to 
haul any train contaimng a car or cars not eq^uipped as required, 
it is easy to see that the number of defective cars would not 
increase the penalty. But the Act makes the hauling or use of 
the defective car the \mit of the offense, and prescribes the 
penalty ''for each and every such violation." The hauUng or 
use of each car is, it is admitted, a violation for which the penalty 
may be infficted. But the contention is that the hauling or use 
of each car must be separate, or there is but one offense. In 
view of the purpose of the Act to protect life and limb by the 
enforced eqmpment of every car, and its being made unlawful 
to haul or use any car not equipped as itdquired, it seems to us 
that the construction cont^ided for by the defendant is so nar- 
row as to defeat the intention of Congress. If the three defec- 
tive cars had been hauled or used by the same engine, but only 
one moved at a time at iutervals of one minute or less, it is 
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not denied bj defendant's contention that three penalties could 
be recovered. The three penalties would have been recovered 
for the reason that the statute makes unlawful the hauling or use 
of ''any car/' or each car not equipped as required. It seems 
strained to say that the statute reauires for its complete appli- 
cation an interval and that the condemnation and penalty is not 
the same if the three cars are hauled or used at the same time. — 
Shelby f C. J,, p. 31. 

S. In a prosecution for the recovery of the statutory penalty, the 
ownership of the cars involved is immaterial, and the defendant 
is liable for the nse or hauling^ of a foreign car in violation of 
the Acts;'*' 
U. 8. V. CfhicMo Oreat Western By. Co., 162 Fed., 775. 

District Cfcurt, Northern District of Iowa, May 6, 1908. 
It appears from the evidence that some of the cars alleged to 
have been hauled or used by the defendant in violation of the law 
were not its own cars, but were the cars of some other company. 
This fact is wholly immaterial. If such cars* were in a defective 
condition, as contended on behalf of the plaintiffs, no matter to 
whom tiiey belonged, the defendant would incur the same penalty 
in hauling such cars when in such defective condition that it 
would if mey were its own cars.-^^^, D. J., p. 781. 

Cmvrford v. New York Central cfe ff. B. B. Co., 10 Am. Neg., 166. 
Siipreme Court of Westchester Co., N. Y., April Term, 1901. 
Now, the defendant says it was not the owner of these cars, 
and counsel has argued that that is a defense to the action. I 
say to you,^ as matter of law, that has nothing to do with the 
cause of action at all. It does not matter whether the defendant 
was the owner or not, because the statute prohibits the use on the 
Hne of the road or the permitting to be hauled on the line of the 
road,^ any of these cars not equipped as the statute provides. So 
that if they permitted to be hauled or used bn their roads any such 
cars, even though they belonged to other coinpanies, they would 
offend against this provision of the statute. — Dickey, J., p. 169. 

V. S. V. Pennsylvania B. Co. [unreported]. 

District Court, Eastern District of Pennsylvania, March 18, 1908. 
It was not one of its own cars ; it was a car belonging to the 
Boston & Albany Kailroad; nevertheless, that makes no differ- 
ence. As you know, railroads are continually interchanging cars, 
and the Act of Congress makes no difference between cars that 
are owned by a railroad and cars that come upon its system and 
are hauled by it over its rails. — McPherson, D. J. 

JoTinson v. Greai Northern By. Co., 178 Fed., 643; Grand Trunk 
Western By. Co. v. Poole, 93 N. E., 26; U. S. v. NoHhem Pacific 
By. Co., D. C, W. D. Washington, Dec. 5, 1913, Cushman, D. J. 

[unreported.] 

p . 1 . ■ .1 1 - I III ,1 . -. I I. I ,1. ■ 

* An '*M. 0. B. Defect Card'' ia one prescribed by the Master Oar Builders' Associa- 
tian as notice to connecting lines of the existence of particular defects discovered 
Id the car to which it is afl^ed at the time of its receipt in interchange. See U. S, v. 
^aulhem By. Co., 135 Fed., 122. 

A ''Bad Order Card " is one affixed to a car by a company inspector to indicate that 
it is in such a defective condition that it must not be moved except for the purpose of 
mair. Such a card is never employed as notice to connecting lines. See u. S. v. 
(Akagoy R, I. <fc P. Ry. Co., 173 Fed., 684. 
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— (a). But a carrier need not accept detective cars from a connecting^ 
line. 

U. S. V. Southern Pacific Co., 167 Fed., 699. 

District Court, NorthemDistrict of California, December 4, 1908. 
A railway company is mider no obligation to receive from 
any other company cars defective as to safety appliances, and 
when it does receive cars from another company at any point it 
must know at its peril that each car so received is eouipped with 
the safety appliances required by law, and that sucn appliances 
are in good order and condition. — De Haven, D. J., p. 701. 

U. 8. V. Pennsylvavia R. Co. [unreported]. 

District Court, Eastern District of Pennsylvania, March 18, 1908. 
If a car is not in proper operative condition, it is the duty of 
the railroad to refuse to receive it, as it has a perfect right to do. — 
McPherson, D. J. 

U. S. V. Chicago, M. <& St. P. By. Co., 149 Fed., 486. See also : 

That when any person, ftrzn, company, or coiporation engaged in in- 
teiatate conunerce by railroad shaU have equipped a sufficient number 
of its cars so as to comply with the provisions of section 1 of this Act, it 
may lawfoUy refuse to receive from connecting lines of road or shippers 
any cars not equipped sufficiently, in accordance with the first section 
of this Act, with such power or train brakes as wiU work and readily 
interchange with the brakes in use on its o'Wn cars, as requirM by this 
Act.— ^«c. S, Act Mcarck t, 189S [«7 Stat, at L,, 5Si\. 

9. The Amendment of 1903 is affirmative and declaratory of the 

original Act. 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

As we have no doubt of the meaning of the prior law, the 
subsequent legislation can not be regarded as intended to oper- 
ate to destroy it. Indeed, the latter Act is aflBrmative and 
declaratory, and, in effect, only construed and applied the former 
Act. — FuUer, Chief Justice, 'p. 21. 

ScJdemmer v. Buffalo R. cfe P. Ry. Co., 205 U. S., 1. 
Supreme Court, March 4, 1907. 

The later Act of March 2, 1903, enacting that the provision 
shall be held to apply to all cars and similar vehicles, may be 
used as an argument on either side, but in our opinion indicates 
the intent of the original Act. — Holmes, Justice, p. 10. 

U. S. V. Wheeling & L. E. B. Co., 167 Fed., 198; Norfolk <fk W. 
Ry. Co. V. U. S., 177 Fed., 623; Galveston, H. dcS.A.Ry. Co. 
V. TJ. S., 199 Fed., 891; Chicago, B. cfe Q. Ry. Co. v. U. IS., 211 
Fed., 12; U. S. v. Pere Marquette R. Co., 211 Fed., 220; Devine 
V. Illinois Central R. Co., 156 lU. App., 369; Snyder v. Southern 
Ry. Co., C. C, E. D. Tennessee, Jan. 21, 1910, Sanford, D. J. 
[imreported]. See also Southern Ry. Co. v. U. S., 222 U. S., 20. 

10. A custom of railroads in the observance of practices condemned by 
the Acts does not excuse their violation. 

Penned v. Philadelphia db R. Ry. Co., 231 U. S., 675. See also 
Steams v. Chicago R. I. cfe P. Ry. Co., 148 N. W., 128. 
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"41. The Standardization Order of the Interstate Commeroe Com- 
mission, made in pursuance of the Act of 1910, is persuasive as to 
the meaning of the statute. 

Penned v. Philadelphia db R. Ry, Co., 231 U. S., 675. See also 
Pabt IV, Item 7, p. 198, post. 

12. Defective cars may be hauled on flat cars properly equipped. 

U. 8. V. Chicago, M, & St. P. Ry. Co., 149 Fed., 486. 

District Court, Southern Instrict of Iowa, November 27, 1906. 
If slight, thej [repairs] could have been made at near-by 
points, u extensive, and which could be made only at Dubuque, 
then the evidence without conflict shows that this empty box 
car, with the trucks detached as they were, could easily have been 
placed on a flat car properly equipped. And all the witnesses 
who testified on the subject, defendants included, say that such 
is easily and often done. — McPherson, D. J., p. 490. 

C. SCOPE OF THE ACTS, 

1. Provisions of the Law: 

That from and after the first day of January, eighteen hundred and 
ninety-eight, it ahaU be unlawful for az^ common carrier engaged in 
interstate commerce by railroad to use on its line az^loconLotive engine 
in moving interstate traffic not equipped with a power driving-wheel 
brake and appliances for operating the train-brake system, or to run 
any train in such traffic after said date that has not a sufficient nunx- 
ber of cars in it so equipped with power or train brakes that the engi- 
neer on the locomotive drawing such train can control its speed without 
requiring brakemen to use the common hand brake for that purpose. — 
Sec. J, Act March 2, 189S [t? Stat, at L., sslt]. 

That the provisions and requirements of the Act entitled ^'An Act 
to promote the safety of employees and travelers upon railroads by 
compelling common carriers engaged in interstate commerce to equip 
their cars with automatic couplers and continuous brakes and their 
locomotives with driving-wheel brakes, and for other purposes," 
approved March second, eighteen hundred and ninety-three, and 
amended April first, eighteen hundred and ninety-six, shall be held to 
apply to common carriers by railroads in the Territories and the Dis- 
trict of Columbia and shaU apply in aU cases, whether or not the 
couplers brought together are of the same kind, make, or type; and 
the provisions and requirements hereof and of said Acts relating to 
train brakes, automatic couplers, grab irons, and the height of draw- 
bars shall be held to apply to aU trains, locomotives, tenders, cars, and 
similar vehicles used on any railroad engaged in interstate commerce, 
and in the Territories and the District of Columbia, and to aU other 
locomotives, tenders, cars, and similar vehicles used in connection 
therewith, excepting those trains, cars, and locomotives exempted by 
the provisions of section six of said Act of March second, eighteen hun- 
dred and niaety-three, as amended by the Act of April first, eighteen 
hundred and ninety-six, or which are used upon street railways. — Sec. 
1, Act March «, 1903, [3£ Stat, at L., 94S.] 
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(a). ''Bailroad" defined: 

TJ. 8. V. Union Stock Yards Co. of Omaha, 161 Fed., 919. 
District Court, District of Nebraska, February 21, 1908. 
A railroad has been defined as a road or way on which iron 
rails are laid for wheels to run on for the conveyance of heavy 
loads and vehicles. [DinsmoreT. Racine M. B. Co., 12 Wis., 649.] 
Such a track is a railroad independently of the use made of the 
track in the hauling of cars over it, as was pointed out in L. 8. <& 
M. R. Co. V. U. 8., 93 U. S,, 442.— Jftmjwr, D. J., p. 923. 

See also: 

« « « rpi^Q tetm '^railroad, '' as used in this Act, [Act to regulate commerce] 
flhaUindude aU bridged and ferries used or operated in connection with 
any railroad, and also aU the road in os^ by any corporation operating 
a railroad, whether owned or operated under a^ contract, agreement, 
or lease, and idii^ also inchtde aill switches,- islpizrs, tracks, and terminal 
facilities of every kind used or n^essary in the transportation of the 
persons or property designated herein, and also aU freight depots, 
yards^ and grounds used or neoetoary in the traai^ortation or delivery 
of any of said prcfperty; * * *,-Sec, 1, Act February 4, 1887 [$4 Stat, at L., 
S79], 08 amended June 29 y 1906 [34 Stat, at L., 584]. 

(b). '* Common carrier " defined : 

U. 8, V. Ramsey, 197 Fed., 144. 

Circxdt Court of Appeals, 8th Circuit, May 27, 1912. 

"A common or public carrier is one who by virtue of his 
business or calling undertakes, for compensation, to transport 
personal property from one place to another, either by land or 
water, and deUver the same, for all such as may choose to 
employ him; and every one who undertakes to carry and 
dehver, for compensation, the goods of all persons indifferently, 
is, as to Uabihty, to be deemed a common carrier." — [Moore on 
Carriers, p. 18]. — Hunger, D. J., p. 146. 

— (i). Bailroads devoted to public use are common carriers. 

Union Stock Yards Co. of Omaha v. U. 8., 169 Fed., 404. 
Circuit Court of Appeals, 8th Circuit, April 2, 1909. 
True there is a temporary 8toi>pa^e of the loaded cars at the 
transfer track, but that is merely incidental and does not break 
the continuity of the transit any more than does the usual trans- 
fer of such cars from one carrier to another at a connecting point. 
And it is of Httle signij&cance that the Stock Yards Company 
does not hold itself out as ready or willing generally to carry live 
stock for the public, for all the railroad companies at South 
Omaha do so hold themselves out and it stands ready and willing 
to conduct, and actually does conduct, for hire a part of the 
transportation of every live stock shipment which they accept 
for carriage to or from that point, including such shipmente sa 
are interstate. — Van Devanter, C. J., p. 406. 

U. 8. V. Union Stock Yards Co. of Omaha, 161 Fed., 919. 
District Court, District of Neoraska, February 21, 1908. 
The defendant, having chos«a to devote its railroad tracks 
to a public use, must be held to be a common carrier. — Munger, 
D. J,, p. 924. 

See also U. 8. v. Geddes, 131 Fed., 452. 
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8. The Acts apply to railroads geaerally engaged ia iaterstate 
oommeroe : 

V. S. r. Colorado <fe N, W. B. Co., 157 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907. 
Each of these transportations from the respectiye points in 
Missouri and Nebraska to the places of consignment of tne goods 
in Colorado was a single interstate carriage and transaction and 
the Northwestern Company, by reason of its transportation of 
these and like shipments through a part of their interstate car- 
riage, necessarily oecame a '' common carrier enfi;a^ed in inter- 
state commerce by railroad" and thus fell within tne literal terms 
and the ordinary meaning of the provision of the Safety Appli- 
ance Acts, which declare tnat it shall be unlawful for " any com- 
mon carrier enga^ged in interstate commerce by railroad to haul 
cars used in moving interstate traffic unequipped with automatic 
couplers." — Sanhom^ 0. J., p. 324, 

U. 8. V. Union Stock Yards Co. of Omaha, 161 Fed., 919; U. 8. v. 
Southern By. Co., 164 Fed., 347; Wabash B. Co. v. U. 8., 168 
Fed., 1; Devine v. Chicago db C B. B. Co., 102 N- E., 803. 

Per Contra: 

LouuvilU ds N, U. Co. v. U. 8.. 186 Fed., 280. 

Circuit Court of Appeals, 6th Circuit, March 3, 1911. 

These considerations lead us to the conclusion that the amendment of 
1903 was intended to be a regulation of railroads while they are engaged in inter- 
state commerce, and that uie language means the same thing as if the word 
"when" were interposed before the word "engaged." And, indeed, this is 
not a forced construction, but is one of the natural constructions which the 
words actually used would bear, for "engaged" might with equal propriety 
refer to a continuous period or to a definite time. And this fact would found 
the duty of adopting the latter definition. And, so construed, the statute is 
relieved of the objection that Congress has no power to regulate the domestic 
conunerce of a State. — Severens, C, /., p. 284. 

See also U, S. v. Brie R. Co., 166 Fed., 362. 

—(a). And courts may take judicial notice of the fact tbat trunk-line 
railroads are generally engaged in interstate commerce. 

Shohoney v. Quincy, 0. dk K. C. By. Co., 122 S. W., 1025. 
Supreme Court of Missouri, November 27, 1909. 
All the trunk-line railroads in the country are engaged in 
interstate commerce, and they must all conform to the acts of 
Congress passed in pursuance of the federal Constitution on 
that subject.— FaZZian*, J., p. 1036. 

State V. Missouri Padiic By. Co., Ill S. W., 500. 
Supreme Court of Missouri, June 6, 1908. 

May we, or may we not, take judicial notice of the fa«t that 
the Missouri Pacific Railway Company is engaged in interstate as 
well as intrastate commerce ? It is argued on behalf of the State 
that we may not (absent proof or allegation in the indictment, as 
here) assume defendant is so en^ag^. But it seems to us we 
ought not to allow controlling force to that suggestion. And 
this, because the trend of the judicial mind is to expand the 
judicial horizon and, as decided cases ripen into precedents, it is 
made manifest that the list of things of which courts take judicial 
notice is being sensibly added to by growth. For instance, in 
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Kansas City v. Scarritt, 169 Mo., 486, it is said: '^Almost anyone 
knows that a burial ground does not enhance the value of the 
surrounding property, and there is no reason why courts should 
pretend to be more ianorant than the rest ofmanJcind.^' 

As put in anomer case, Henry County v. Salmon, 201 Mo.* 
161: '^T^ this end we may assume a knowledge of events bt 
current public history; for courts ought not to proceed on the 
theonr they do not know what everyone else does know.'' 

it was said in State ex rel. v. VooTc, 171 Mo., 367-368: ''It 
is a fact of common knowledge, of which the court may take 
cognizance, that in 1891 there were several foreign railroad com-^ 
panics which had theretofore approached our border with their 
roads and, under the express leave of the statute above quoted, 
had extended their lines mto this State, some crossing it from one 
side to the other, some penetrating it to St. Louis, and some to 
Kansas City, and some to other points. '* 

If now, as held in the Cpoic Case, we may take judicial notice 
of things there enumerated, would we not be (to borrow an in- 
spired metaphor — Matthew xxiii, 24) ''blind guides, which strain 
at a gnat and swallow a camel,'' if we refused to take judicial 
notice of t^e patent and large fact, that defendant is now and 
always has been actively engaged in interstate commerce? As 
pointed out by drfendant's learned counsel, we know as well that 
dependant's railroad is a main-traveled highway, a throbbing 
artery of conmierce, stretching from St. Louis on the eastern line 
of this State to Kansas City on the western line and away into 
other States, as we know that the Missouri River exists as a 
navigable stream and takes the same course. 

Let us look at it from another point of view, viz: That de- 
fendant has the charter power to do an interstate commerce 
business no one would question. That defendant is oi^anized 
for the very purpose of commercial gain as a common carrier no 
one would question. Given such power and such congenital and 
organized appetite for profit, would any court require proof that 
defendant was using such power and appeasing such appetite in 
ways ready to its hand ? As well (speaking m a homely way) 
require a solemn allegation or proof ^at fishes swim or that birds 
fly as to require allegation or proof that a going railroad cor« 
poration is d!oing what it was born to do, to wit, engage in inter- 
state commerce, when the alluring gains of such traffic are spread 
like a feast before its eiEtger corporate eyes and nothing is nigh to 
hinder. — Lamm^ J., p. 504. 

8. The Acts apply to iatrastate railway companies that participate ia 
the moyement of interstate traffic : 

BeU By. Co. ^Chicago v. V. S., 168 Fed., 542. 

Circiiit Court of Appeals^ 7th Circuit, February 3, 1909. 
- The railroad tracks of plaintiff in error lie wholly within 
Cook County, lU. Tliere are 21 miles of main line and about 
90 miles of switching and transfer tracks. The main line con- 
stitutes a belt that mtersects the trunk lines leading into Chi^^ 
cago. By leads and Ys direct {>hysical connection with the 
trunk lines is maintained. Plaintiff in error's business consista 
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in transporting cars between industries located along its line, 
between industries and trunk lines, and between trunk lines. 
The first two kinds need not be noticed as the transportation 
here inyolved was between trunk lines. The train in question 
contained among others a car laden with lumber, and consigned 
from a point in Illinois on the Chicago & Eastern IlUnois to a 
point in Wisconsin on the Chicago & Northwestern. This car 
was taken by plaintiff in error from the tracks of the Eastern 
Illinois over the Belt Line and put on the tracks of the North- 
western. For services of this kind plaintiff in error makes 
arbitrary charges of so much a car, which are collected monthly 
from the railroad companies for which the services are rendered. 
In such operations plaintiff in error has no dealings with the 
shippers and pays no attention to the class of traffic. Its rela- 
tion to the traffic was stated by the general superintendent as 
follows: **The Belt Company acts practically as an agent for 
the tnmk lines in the handhng of cars from one connection to 
another through its yards." * * ♦ 

We are of opinion that the transportation in question [by 
the Belt Ry. Co.] was the same in le^al effect as if the Eastern 
Illinois by means of its, own locomotive and track had put the 
through car on the Northwestem's track. In this view there 
was evidence from which the inference of fact might warrantably 
be drawn by the jury that there was a common arrangement for 
a continuous carriage over the Eastern lUinois and uie North- 
western; and so, with respect to the movement in question, 
plaintiff ia error was engaged in interstate transportation. — 
Baker, C. J., pp. S43-544, 646. 

U. 8. V. Northern Pacific Terminal Co., 144 Fed., 861. 
District Court, District of Oregon, April 2, 1906. 

When, therefore, the Terminal Company is engaged in 
effecting a transfer of one of theise cars from one line of railway 
to another, it is itself engaged in hauling a car used in moving 
interstate traffic. — Wolverion, D. J., p. 863. 

TJ, 8. V. Belt Ry. Co. of Ohicaqo [unreported]. 

District Court, Northern District of Illinois, January 23, 1908. 
The question, therefore, presented is whether the Belt Rail- 
way Company, at the time of the movement of the train, was 
engaged in interstate commerce; and oil this point I charge you 
that when a commodity originating at a point in one State, 
destfaied to a point in another State, is put aboard a car, ana 
that car begins to move, interstate commerce has begun, and 
that interstaite commieroe it contisonjies tio be umtdl it reachies its 
destination. If, therefore, betwedn the point of origin 6i this 
shipment and the point of destination, the car in which it is 
being vehicled passes over a line of track wholly within a city, 
within a county, within a State, the railway company operating 
that line of track while moving such car is engaged in inter- 
state commerce. — Landis, D.J. [Affirmed by the Circuit Court 
of Appeals for the 7th Circuit in Belt By, Co. of Chicago v. 
U. 8., 168 Fed., 542, arUe.] 
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— (a). And commimity of control, management, or arrangement with 
other carriers is not prerequisite to the application of the Acts to 
snch traffic. 

V. S. V. Colorado dk N. W. R. Co., 157 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907. 
And if the Congress "should be intended to mean what they 
have plainly expressed'' they must have meant that no common 
carrier engaged in such commerce by railroad, whether its rail- 
road waa long or short, whether it was within one or many States, 
whether it was engaged much or little in that conunerce, and 
whether it operated mdependentlj or under a common control, 
management, t)r arrangement with some other carrier, could 
lawfully move interstate traffic in its cars without first equipping 
them with automatic couplers, for so the Congress plainly 
enacted. * * * The amendatory Act of June 29, 1906, is a 
demonstration that the original Act was not intended to, and 
did not, regulate all common carriers engaged in interstate com- 
merce by railroad within the power of Congress, for the amend- 
ment applies the provisions of the Act to common carriers 
engagea in interstate commerce wholly by railroad who are 
exempt from any common control, management, or arrange- 
ment with other carriers, and applies its provisions to many 
other carriers not subject to the terms of the original Act. — 
Sanborn, C. J., pp. 324-325, 329-330. 

U. S. y. Colorado & N. W. B. Co., 157 Fed., 342. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907, 
Our contusion is that a common carrier which operates a 
railroad entirely within a single State and transports thereon 
articles of commerce shipped in continuous passages from places 
without the State to stations on its road, or from stations on its 
road to points without the State, is subject to the provisions of 
the Safety AppUance Acts, although it carries the property free 
from a common control, management, or arrangement with 
another carrier for continuous carriages or shipments of the 
goods. — Sanborn, C J., p. 345. 

— Per Contra: 

TJ, 8.V. Geddes, 131 Fed., 452; Id, v. Id., 180 Fed., 480. See also Belt Ry. Co, of 
Chicago v. IT. S,, 168 Fed.. 642. 

4. The Acts apply to internrban electric railway companies that 
participate in the movement of interstate traffic. 

SpoJcane <b L E. B. Co. v. U. S., 210 Fed., 243. 

Circuit Court of Appeals. 9th Circuit, January 5. 1914. 

There is testimony to tne effect— and none to tne contrary — 
that the sharpness of the curves on the street car line is sucn as 
to make it impossible to run cars over that hne having grab irons 
or handholds on the end of the cars . Conceding that to be true, it is 
no answer to the Government's action if the Act of Congress in 
question is applicable to the companjr's interurban lines. To 
hold with the plaintiff in error on this point would be to hold that, 
because the company uses the tracks of its street car lines for a 
mere trifle of the distance between its terminal points in order to 
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reach the center of the city of Spokane, its entire interurban line, 
which has all of the characteristics in build and operation of a 
standard steam road, is not subject to the Safety Appliance Act. 
That would, indeed, oe a case of 'Hhe tail wagging the dog." 

We are of the opinion that the Act of Congress does not admitof 
such an interpretation, especially in view of the manifest purpose of 
the legislation. The exception from its operation of cars ''used 
upon street railways,'^ we think, means, ir not those solely used 
on street railways, at least such as are used on such railways in 
street railway traffic, which was not the case here, according to the 
testimony of the company's own witnesses. * * * 

The use of such interurban cars as we have here, engaged as 
they are in interstate commerce, for a comparatively short and 
relatively inconsiderable distance on a street railway in order to 
reach the city terminus of the company handling no street car 
business, can hardly be considered an intermingling of traffic; 
but if so, it would, in our opinion, no more mi^ke inapplicable the 
Safety Appliance Act to the interurban line than does the inter- 
mingling of intrastate with interstate traffic defeat the power of 
Congress over the latter. See Baltimore <b O, B. Co, v. /. O. C, 
221 U. S.. 612; Southern By. Oo. v, U. S., 222 U. S., 20.— Boss, 
C. J., p. 246. [Affirming the judgment of the District Court 
for the Eastern District of Washington in TJ. S. v. Spokane dk 
I. E. B, Co., 206 Fed., 988.] 

5. A car hauled or used by one carrier over the lines of another, under 
a contract or trackage agreement, is hauled or used ''on the line" 
of the operating company, within the purview of the Acts. 

Philadelphia <b B. By. Co. v. U. S.^ 191 Fed., 1. 

Circuit Court of Appeals, 3rd Circuit, November 6. 1911. 
There was abundant evidence tending to show tnat this car 
and the train of which it was a part was a car and train in the 
management and control of the defendant company, in the con- 
duct of its interstate traffic, and that for the purposes of this case, 
and within the meaning or the Act, it was a car being used and 
hauled in the conduct of such traffic on the line of the defendant 
company. It is true that the tracks upon which the evidence 

E laces the car were the tracks of another corporation, to wit, the 
bntral Railroad of New Jersey, but the evidence tends to show 
that the defendant company was in lawful use of these tracks for 
the conduct of its interstate traffic, under a contract with the 
corporation owning the same. 

The fact that in conducting its train over these tracks the 
defendant company did so, subject to such rules and regulations 
of the other company as were necessary for the safe and conven- 
ient conduct of its business, in nowise militates against the prop- 
osition that the defendant company had a legal right to the use 
of these tracks, and that during such use they were properly the 
line of the defendant company, within the meaning of the "Safety 
Appliance Act." It was therefore in violation of the Act that it 
allowed the car in question to be hauled in its own train, in the 
control of its own employees, over a line upon which it haa a legal 
right to conduct its interstate traffic. Such contracts are not 
unusual, since we find cases in the books arising out of litigation 
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concerning such agreements. The fact^ if it be a fact, that in 
this case the inspection of the cars was made by the servants of 
the Central Railroad of New Jersey, can not relieve the defend- 
ant from the liability imposed by the Act. It can not by con- 
tract dispense with any care reqmred of it by law, and the most 
that could be said of such a situation would be that it had volun- 
tarily made the inspectors of the other company its own. — Oray^ 
C, J,y p. 4. 

Oray v. Louisville dk N. R. Co., 197 Fed., 874. See also Devine v. 
ahicago & C. R.R, Co,, 102 N. E., 803; and definition of "roi?- 
road,^' as used in the Act to regulate commerce, p. 29, ante, and 
as used in the Hours of Service Act, p. 121, post, 

6. The Acts apply to all railroads participating, and to all vehicles 
hauled or nsed, in the movement of commerce within the Terri- 
tories of the United States. 

U. 8. V. ElPaso <& S. W. R. Co., [unreported]. 

District Court, Second District of Arizona, January 30, 1907. 
The plaintiff in this case in each instance has alleged that 
the car alleged to have been handled in violation of the Act was 
"a car generally used in the movement of interstate traflGic," or 
"was eng^ed m moving traffic in and between "the Territories 
of the United States," and although the complaint did not in so 
many words allege that the defendant was "a common carrier 
engaged in interstate commerce by railroad," it did allege that 
it was "a common carrier engaged in commerce by railroad 
&mong the several Territories of tne United States, particularly 
the Territories of Arizona and New Mexico," which allegation, 
under the provisions of section 1 of the Act of 1903, that declares 
that the "Safety Appliance Act" shall be held to apply to com- 
mon carriers by railroad in the Territories and the District of 
Columbia, is sufficient, the interterritorial commerce therein al- 
leged being equivalent imder the Act of 1903 to interstate com- 
merce under the original Act of March 2, 1893. — Doan, D. J. 

V. 8. y. AtchisoTiy T. cfe 8. F. Ry, Co. [unreported!. 

District Court, Fourth District of Arizona, July 17, 1908. 
Neither is it necessary, in case of a prosecution to recovei 
the penalty for a violation that occurs within this Territory, 
that the car be engaged in interstate traffic. It is sufficient 
under section 1 of the amendment of 1903 if the defective car bo 
hauled by a common carrier within the Territory, even though 
the carrier be not engaged in interstate commerce, provided the 
car does not come witiin the exceptions embraced in section 6 
of the original Act as amended April 1, 1896, or is not used upon 
a street railway. — Sloan, D. J, 

See also Stoutenhurgh v. Henmck, 129 U. S., 141; Hafdey v* 
Kansas City Southern Ry. Co., 187 U. S., 617. 

7. The Acts apply to all cars containing interstate traffic. 

Voelker v. Chicago, M. <& St. P. Ry. Co., 116 Fed., 867. 
Circuit Court, Northern District of Iowa, June 16, 1902. 

Whenever cars are designed for interstate traffic, the com- 
pany owning or using them is bound to equip them as required 
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by the Act of Congress; and when it is shown, as it was in this 
case, that a railway company is usii^ the car for transportation 
purposes between two Stateo, sufficient is shown to justify the 
court in ruling that the Act of Congress is applicable to the 
situation. — Shras, D. J., p. 874. 

U. 8. V. Northern Pac^ Terminal Co., 144 Fed., 861. 
District Court, District of Oregon, April 2, 1906. 
The fact that the cam in question were at the time carrying 
a Gonunodity that had been shipped from one State into or 
through another demonstrates the averment, however, that it 
was then engaged in moving interstate traffic. — Wbtoerton, D. J., 
p. .863. 

JJ. S. y. Central of Georgia By. Co., 157 Fed., 893. 

District Court, Northern District of Alabama, Sept. 27, 1907. 
It has been proven in this case, and there is no conffict in the 
evidence, that both of the cars in question were carrying traffic 
consigned from a point in one State to a point in another State. 
This makes such traffic interstate traffic. While the evidence 
does not show that the defendant hauled the car across the State 
line, still the defendant is engaged in interstate traffic, no matter 
how short the movement, 3 9ie traffic hauled is in course of 
movement from a point in one State to a point in another. — 
Hundley, Z>. J., p. 894. 

TJ. 8. V. WheeUTig cfc L, E. B. Cq., 167 Fed., 198. 

District Court, Northern District of Ohio, June 16, 1908. 
All of the cars used by a railroad engaged in interstate com- 
merce, in the natural course of their use, are instrumentalities of 
interstate commerce. Whether they carry interstate traffic 
themselves or are hauled in a train which cpntains interstate 
traffic, the eflfect is the same. — Tayler, D, J., p. 200. 

WinJcler v. Philadelphia <& B, By. Co., 53 Atl., 90. 
Superior Court of Delaware, Jun« 10, 1902. 

if, however, the car being moved had come from a point 
out of the State with freight to be here deUvered, it would be 
moving interstate commerce. This would be so even though the 
car to which the tender was being coupled was not the car used 
in interstate traffic, if the removal of such car was a necessary 
step in getting at and moving said interstate car. — Lore, Ch. J., 
pp. 91-92. 

8. The Acts apply to all cars used or hauled in interstate trains: 

JJ. 8. V. InlemMional cfe Greal Northern B. Co., 174 Fed., 638. 
Circuit Court of Appeals, 5th Circuit, December 21, 1909. 
The Act, as amended, applies to all cars and trains operated 
b}[ a railroad carrier of interstate commerce over an interstate 
railway, irrespective of whether the defective car is bein^ hauled 
from one point to another in the same State, or not, it being 
part of a train engaged in interstate traffic. — Shelby, C. J., p. 640. 

Chicago, M. & St. P. By. Co. v. U. 8., 166 Fed., 423. 

Qrcuit Court of Appeals, 8th Circuit, November 27, 1908. 
Our conclusion is that the hauling by a railroad company 
from one State to another of a car not equipped with the re- 
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quired safety appliances; upon its own trucks^ as a part of a 
train of ol^r cars moving in interstate commerce, is a use of 
the defective car in Tiolation of the Act of Coi^rese, though it 
is empty and is being transported to a repair shop in the State 
of its destination * * *. The car in question was one of the 
connecting links between the ei^^e and the caboose and was a 
constituent part of a train movmg on an interstate mission. — 
Eooky C. t/„ pp. 424-4*25. 

TJ, S. V. St. Louis, I. M. cfe 8. By. (7c^, 154 Fed., 516; V. S. v. Erie 
. R. Co,, 166 Fed., 352; U. S. v, WTieeling & L. E. R, Co,, 167 
Fed., 198; U.S, v. Baltimore cfe 0. R, Co,, 170 Fed., 456; U. 8. 
T, SoutJiem Ry, Co,, 170 Fed^ 1014; Norfollc db W. Ry Co. v. 
TJ, 8., 177 Fed., 623; HoTierdeitner v. Southern Pacific Co*, 177 
Fed., 796; Erie R, Co.Y.RusseU, 183 Fed., 722; U,S, v. Western 
cfe A, R. Co,, 184 Fed., 336; Louisville cfe N, R. Co. v. Z7. 8.,- 186 
Fed., 280; Southern Ry. Co. v. Snyder, 187 Fed., 492; Southern 
Ry. Co. V. Railroad Com. of Ind., 100 N. E., 337; BresTcy v. Minr 
neavolis db St. L. Ry. Co., 132 N. W., 337; V. S, v. Chesapeake <b 
0. Ry. Co., D. C, S. D. West Virdnia, Dec. 2, 1908, Keller, 
D. J. [unreported]; TJ. S. v. Southern Ry. Co, and TJ. S. v. Atlantic 
Coast Line R. Co., D. C, D. South Carolina, F^b. 24, 1909, 
Brawley, D. J. [unreported]; TJ. 8. v. Batfmwre cfe O. R. Co., 
D. C, S. D. Ohio, June 10, 1909, Sater, D. J. [unreported]; 
TJ. 8. V. Toledo Terminal R. Co., and TJ. 8. v. Baltimore cfe 0. R. 
Co., D. C, N. D. Ohio, June 16, 1909, Cochran, D. J. [unreported] . 
See also TkomhroY. Kansas C{ty,M. cfe 0. Ry. Co:, 1^9 Pac, 410. 
And dee Johnston v. Chicago threat Western Ry Co. 164 S. W., 
260, with respect to the application of the Acts to wor£ trains. 

(a). "Haiir' defined: 

tJ. 8. V. St. Louis, L M. cfe 8. Ry. Co., 154 Fed., 516. 

District Court, Weatern District of Tennessee, June 11, 1906. 
To ''haul'' means (1) to ''drag with force or violence, 
to pull, to draw, to tug, to drag ; (2; to carry or convey in a 
cart or other vehicle." — Worcester's Dictionary. Defendant 
insists that the word ' 'haul" as used in the Act of Congress takes 
the second definition given above — that is, to ' 'carry or convey in 
a cart or other vehicle" — that is, that these two cars must have 
been at the time actually in use conveying commodities of 
interstate commerce. Such a construction woidd so far negative 
the purpose of the Act in question as to well-nigh render it of 
no practical use. — McCall, D. J., p. 518. 

(b). "Used" defined: 

TJ. 8. V. SpoTcane cfe /. E. R. Co., 206 Fed., 988. 

District Court, Eastern Diartrict of Washington, Sept. 17, 1912. 

The term "used" means "employed for a purpose," and 
imports a certain degree of permanence. 

Section 7 of the act of Couctcss of March 3, 1851, entitled 
' 'An act to limit the liability of shipowners and for other pur- 
poses, ' ' contained the following exception or saving clause : ' ' This 
act shall not apply to the owner or owners of anj canal boat, 
barge, or lighter, or to any vessel of any description whatever 
used in rivers or inland navigation." 
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And in construing the tenn ''used'' in Jfoore v. American 
Trans. Co., 24 How., 1, the court said: ''This wcnrd used means, 
in the connection f ound, employed, and doubtless, in the mind ol 
Congress, was intended to rerar to yessels solely employed in 
rivers ot inland navigation." — Budhin, D. J., pp. 990-991. 

(c). The term "Used" is of broader significance than the word 
"Hauled:" 

U. 8. V. St Louis 8. W. By. Co. of Texas, 184 Fed., 28. 

Circuit Court of Appeals, 6th Circuit, December 13, 1910. 
The statute forbids hauling and using. Why were both 
words used? If the car was nill^ loaded and on the track 
ready to be started as a part of an interstate train, with engine 
attached and fired, and requiring only the touch of the eujgineer 
to start, would not the car be "used" or in use, withm the 
statute, before it was hauled) If it was without the automatic 
coupler, so that the brakeman would have to go between the 
cars to couple them, it would clearlv be within the mischief the 
statute was intended to prevent. ''Used" has other meanings 
than * 'hauled. " It is a broader word. — 8helhy, C, J,, p. 32. 

(d). "Train" defined. 

U. 8. V. Chicago Great Western By. Co., 162 Fed., 775. 

District Court, Northern District of Iowa, May 6, 1908. 
' If you find from the evidence that train No. 73, mentioned 
in counts 7 and 8 and in counts 9 and 10 of the petition, was 
scheduled to nm regularly as one train between Chicago and 
Oelwein, and that it did so run between said points then I am 
of the opinion, and so charge you, that within the meaning of 
this law it was but a single traia, though certain of the cars com- 
posing it when it started on the run may have been set out and 
others placed therein at different stations along the line; and 
even though the train crew and the engine ana caboose were 
changed and another engine and another crew hauled it from 
Dubuque to Oelwein. — Beed, D. J., p. 780. 

U. 8. V. Boston <& M. B. Co,, 168 Fe^., 148. 

District Com*t, District of Massachusetts, January 5, 1909. 
By "train" I understand one aggregation of cars drawn 
by the same engine, and if the engine is cnanged I understand 
there is a different train. — Dodge, D. J., p. 153. • 

Z7. 8. V. Grarid TrurJc By. Co. of Canada, 203 Fed., 775. 

District Court, Western District of New York, March 8, 1913. 
In Webster's Dictionary the word "train" is defined. as a 
"connected line of cars or carriages on a railroad." In Detroit 
8treet By. v. MiUs, 85 Mich., 634, it is stated that "a train 
is a continuous or connected filie of cars or carriages on a rail- 
road." In Dacey v. Old Colony B. Co., 153 Mass., 112, and 
in Carson v. B. db A. B. Co., 164 Ma^s., 523, a train is defined 
to be "a locomotive and one or more cars coupled together and 
run upon a railroad." These definitions induce the belief that 
Con^ss in enacting the Safety Appliance Act used the word 
"train" in the ordinary and not the technical sense regardless of 
the varying rules and practices of carriers. 
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The Supreme Court of the United States in Johnson v. Soufk- 
em Pddjic By. Co,, 196 U. S., 1, supports the view that even 
though the statute was in derogation of the common law, it 
should not be so strictly construed as to defeat the purpose of 
Congress, and it was there held that locomotive engines are 
included in the Act under the words ''any car." By a parity 
of reasoning the words ''any train" are believed to clearly in- 
clude all trains having cars coupled together and locomotives 
drawing them, irrespective of whether a caboose is attached or 
markers displayed. — Hazel, D. J., p. 776. 

See also Erie R. Oo. v. U. 8., 197 Fed., 287; U. S. v. Pere Mar- 
qaeUe R, Co., 211 Fed., 220; La Merev.Ry. Trans. Co. of Minns- 
apolis, 145.N.W., 1068. 

9* The Acts apply to all cars nsed or hauled in connection with inter- 
state cars: 

U. S. V. International dk Great Northern R. Co., 174 Fed., 638. 
Grcuit Court of Appeals, 5th Circuit, December 21, 1909. 
The eflFect of the amendment is to apply the provisions and 
re(][uirements of the Act to all cars used on any railroad engaged 
in mterstate commerce and to all other cars used in connection 
therewith. — Shdby, C. J., p. 640.. 

Chicago Junction Ry. Co. v. King, 169 Fed., 372. 

Circuit Court of Appeals, 7th Circuit, February 3, 19D9. 
The movement that was intended and under way when the 
plaintiff was caught was of a defective interstate car in coimec- 
tion with other cars on an interstate highwav, and so was within 
the letter of the original Act of 1893 as well as of the interpre- 
tative amendment of 1903. — BaTcer, C. J., p. 377. 

Chicago cfc N. F. Ry. Co. v. TJ. S., 168 Fed., 236. 

Circuit Court of Appeals, 8th Circuit, March 10, 1909. 

Reading these two statutes [original and amended Acts] 
together, as they have been interpreted by the courts, they 
include, first, vehicles actually moving interstate traffic; second, 
such vehicles, though empty, when moving to points for^ the 
purpose of receiving interstate traffic, or otherwise commercially 
used by the carrier; and third, vehicles used in connection witn 
vehicles embraced in either of the two former classes. — Amidon, 
D. J.^ p. 287. 

U. S. V. Chicago dk N. W. Ry. Co., 157 Fed., 616; U. 8. v. 
Chicago Great Western Ry. Co., 162 Fed., 775; U. 8. v. 8outhem 
Pacific Co., 167 Fed., 699; Wabash R. Co. v. TJ. 8. and Elgin 
J. <b E. Ry. Co. V. TJ. 8., 168 Fed., 1; TJ.8. v. 8outhem Pacific 
Co., 169 Fed., 407; Hohenleitner v. 8outhem Pacific Co., 177 
Fed., 796; CamybeU v. 8voTcane cfe /. E. R. Co., 188 Fed., 516; 
Southern Ry. Cfo. v. 8nyaer, 205 Fed., 868; FeU v. Denver dk 
R. G. R. Co., 110 Pac, 215; U. 8. v. ChesapeaJce & 0. R. Co., 
D. C, S. D. West Virginia, Dec. 2, 1908, Keller, D. J. [unreported] ; 
TJ. 8. V. Southern Ry. Co. and TJ. 8. v. Atlantic Coast Line R. Co., 
D. C, D. South Carolina, Feb. 24, 1909, Brawley, D. J. [imre- 

?orted]; TJ. 8. v. Baltimore dk 0. R. Co. and U. 8. v. Toledo 
^erminal R. Co., D. C, N. D. Ohio, June 15, 1909, Cochran, D. J. 
[unreported]; TJ. 8. v. Southern Pacifi^c Co., D. C, D. Nevada, 
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Nov. 24; 1909, Farrington, D. J. [unreported]. But see Siegd 
V. New YorJc Central <S H. R. R. Co., 178 Fed., 873. 

— (a). And cars so hauled or used in connection with interstate cars 
need not be coupled nor contignons to such cars in order to come 
within the purview of the Acts. 

Norfolk & F. Ry. Co. y. U. S., 177 Fed., 623. 

Circuit Court of Appeals, 4th Circuit. March 4, 1910. 

Nor do we think it can be successiuUy contended, as sought 
to be done by the fourth proposition, that the Act does not 
apply to a car containing only domestic commerce, although 
hauled in a train with other cars containing interstate commerce, 
unless it be coupled to a car containing interstate commerce. 
The overwhelming weight of authority is against such conten- 
tion. [ U. S. V. Erie R. Co., 166 Fed., 352 ; SMemmer v. Buffalo, 
R. & P. Ry. Co.. 205 V. S., 1 ; Walash R. Co. v. Z7..fif., 168 Fed., 
1 ; Chicago, M. cfe 8t P. Ry. Co. v. V. S., 165 Fed. 423; Chicago 
<k N. W. Ry. Co. v. V. S., 168 Fed., 2:^,6; l. S. \r. Southern Ry. 
Co.y 170 Fed,, 1014; V. S. v. Baltimore dk C R. Co., 170 Fed., 
4&0.h-Dayton, D. J., p. 628. 

LomsviUe cfe N. R. Co. v. U. S., 186 Fed., 280, 

Circuit Court of Appeals, 6th Grcuit, March 3, 1911. 
Then, further, it is argued that the ''connection" of the car 
carrying interstate freight which the Act intends is an immediaU 
connection with cars not properlv equipped and that there was 
neither allegation nor proof tnat these conditions existed. 
Because the Act visits ^ penal consequence upon its violation and 
of other considerations which we need not dwell upon, there was 
some ground for argument that thelaw should have such restricted 
operation. But the trend of decision in the circuit courts and the 
circuit courts of appeals has been the other way, and is to the 
effect that the connection of the cars in a train is not required to 
be immediate, and we are not so far convinced that those deci- 
sions are wrong as to justify us in holding to the contrary. — 
Severens, C. J., p. 284. 

17. S. y. Western <& A. R. Co., I8i Fed., 336. 

District Court, Northern District of Georgia, December 1, 1910. 
It seems perfectly^ clear to me, and such, I think, is the effect 
of all decisions that have been rendered, that it is immaterial 
whether the car which is engaged in interstate commerce, carry- 
ing an interstate shipment, is immediately connected with the 
car having the defective apphance or not, so long as it is in the 
same train of cars. — Nevmian, D. J., p. 337. 

See also Item 8, p. 36, ante. 
— Per Contra: 

U. S. V. Illinois Central R. Co., 166 Fed., 997. 

10. The Acts apply to any car the movement of which is necessary 
to the movement of an interstate car. 

WinMer v. Philadelphia cfe R. Ry. Co., 53 AtL, 90. 
Superior Court of Delaware, June 10, 1902. 

If, however, the car being moved had come from a point out 
of the State, with freight to be here delivered, it would be moving 
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interstate commerce. This would be so even though the car to 
which the tender was being coupled was not the car used in inter- 
state traffic, if the removal of such car was a necessary step in 
getting at an <J moving said interstate car. — Lorej Oh, J., pp. 91-92. 

11« Tlie Actd apply to all cars used or hauled on any railroad which 
is a highway of interstate commerce. 

Southern By. Co. v. U, 8., 222 U. S., 20. 
Supreme Court, October 30, 1911. 
The real controversy is over the true significance of the words 
''on any railroad engaged" in the first clause of the amendatory 
provision. But for them the true test of the application of that 
clause to a locomotive, car, or similar vehicle would be, as it was 
under the original Act, the use of the vehicle in moving interstate 
traffic. On tne other hand, when they are given their natural 
signification, as presumptively thej shx)uld be, the scope of the 
clause is such that the true test of its application is the use of the 
vehicle on a railroad which is a highway of interstate commerce, 
and not its use in moving interstate traffic. And so certain is 
this that we think there would be no contention to the contrary 
were it not for the presence in the amendatory provision of the 
thh-d clause "and to all other locomotives, tenders, cars, and 
similar vehicles used in connection therewith.'' In this there 
is a suggestion that what precedes does not cover, the entire 
field, but at most it is only a su^estion and gives no warrant 
for disregarding the plain worS ''on any railroad engaged" 
j[n the first clause. , True^ if they were rejects, tiie two clauses, 
in the instance of a train composed of many cars, some moving 
interstate traffic and others moving intrastate traffic, would by 
their concurrent operation bring the entire train within the 
statute. But it is not necessary to reject them to accomplish 
this result, for the first clause, with those words in it, does even 
more; that is to say, it embraces every train on a railroad which 
is a hWhwajr of interstate commerce without regard to the class 
of traffic which the cars are moving. The two clauses are in no 
wise antagonistic, but, at most, only redundant, and we perceive 
no reason for believing that Congress intended that less than full 
effect should be given to the more comprehensive one, but, on the 
contrary, good reason for beKeving otherwise. As between the 
two opposmg views, one rejecting the words ' 'on any raiboad 
engaged" in the first clause and the other treating the third 
clause as redundant, the latter is to be preferred, first, because it 
is in accord with the manifest purpose, shown throughout the 
amendatory Act, to enlarge the scope of the earlier one and to 
make it more effective, and, second, because the words which it 
would be necessary to reject to give effect to the other view were 
not originally in the amendatory Act, but were inserted in it by 
way of amendment while it Was in process of adoption [Oang. 
Bec.j 67th Cong., 1st Sess., vol. 35, pt. 7, p. 7300; Id., 2d Sess., 
vol. 36, pt. 8, p. 22®8l, thus making it certain that without them 
the Act would not express the will of Congress. 
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For these reasons it must be held that the original Act as 
enlarged by the amendatory one is intended to embrace all loco- 
motives, cars, and similar vehicles used on any railroad which is 
a highway of interstate commerce. — Van Devanter, Justice, 
pp. 24-25-26. [Affinnii^ the jud^nent of the District Court for 
the Northern District of Alabama in U, S. v. Southern By, Co., 164 
Fed., 347.] 

BrinJcmeier v. Missouri Pucijic By. Oo., 224 U. S., 268; Wahash 
B. Co.Y. U. S. and Elgin. J. cfe E. By. Co. v. U. S., 168 Fed., 
1; Southern By. Oo. r. BaUroad Com. of Ind., 100 N. E., 337; 
Devine r. Chicago &' C. B. B. Co., 102 N. E., 803; Missouri 
Pddjic By. Co. v. BrinJcmeier, 93 Pac., 621; BrinJcmeier v. 
Missouri Pacific By. Co., lOS rac., 221; Fdt v. Dewoer dk B. 
O. B. Cq^ 110 Pac, 215; Burho r. Minneapolis dk St. If. By. Co., 
141 N. W., 300; Popjpiar v. Minneapolis, St. P. <& S. S. M. By. 
Co.,Ul N. W., 798; Steams v. Chicago, B. I. dk P. By. Co., 148 
N. W., 128; Devine v. lUinois Central B. (7o^l56 HI. App. 369; 
U. S. v. Northern Pacific By. Co., D. C, W. D. Wasmngton, 
Dec. 6, 1913, Cushman, D. J. [unreported]. See also Southern 
By. Co. Y. CrocJcett, 234 U. S., 725; TJtombro v. Kansas City, 
M. cfe 0. By. Co., 139 Pac., 410; Johnstonv. Chicago Oreat West- 
ern By. Co., 164 S. W., 260. 

Per Contra: 

U. 8. V. Erie R. Co,, 166 Fed., 352. See also Siegel v. Nm York Central A E. 
R. R. Co., 178 Fed., 873; Luken v. Lake Shore de M. 8. J^. C^., 94 N. E., 176. 

12. The Acts apply to all cara regularly used in interstate com- 
merce. 

Johnson V. Southern Pacific Co,, 196 U. S., 1. 
Supreme Court, December 19, 1904. 
Confessedly this dining car was under the control of Congress 
while in the act of making its interstate journey, and in our 
judgment it it was equally so when waiting for the train to be 
made up for the next trip. It was being regularly used in the 
movement of interstate traffic and so within the law. — Fuller, 
Chief JusticCj p. 22. 

Wheeling Terminal By. Co. v. BusseU, 209 Fed., 795. 

Circuit Court of Appeals, 4th Circuit, December 8, 1913. 
The cars had been employed in interstate commerce. ^ It 
was not shown that they had been withdrawn from its service. 
The reasonable presumption, therefore, is that they remained in 
it. In practice such presumption will not work injustice. The 
defendant carrier will usually have httle difficulty in showing, 
when it wishes to do so, where the cars were to be taken aiid for 
what purpose. For the plaintiff to trace them may be difficult 
and expensive. — Bose, D. J., p. 799. 

Wabash B, Co. v. U. S.;- Elgin, J. dk E, By. Co. v. JJ. S., 168 Fed., 1- 
' Circuit Court of Appeals, 7th Circuit, February 3, 1909. 

It is not reasonable to suppose thii^t Congress intended to 
cover only the smaller part of tne dangers; $,nd since the lan- 
guage employed is entirely consistent with the larger meaning, 
section 2 of tne Act of 1893 should be held to forbid an interstate 
carrier from hauling or using on its line any car that is custom- 
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arily or generally employed in moving interstate trafl^; and 
that is not equipped with automatic couplers, even though at tke 

5 articular time the car be empty or be moving intrastate traffic. — 
^aJcer, G. J., p. 3. 

Snead v. Cmtral of Georgia Ry. Go., 161 Fed., 608. 

Circuit Court, Southern District of Georgia, March 25, 1907. 
While the original Safetv Appliance Act made it unlawful 
for common carriers engaged in mterstate commerce to haul 
.cars not properly equipped when -used in moving interstate 
traffic," the amendatory Act of 1903 declared that the ori^al 
provisions should be held to apply to ^' all trains, locomotives, 
tenders, cars, and similar vehicles used on any railroad engaged 
in interstate commerce." Obviously, this was an explicit recog- 
nition hj Congress of its constitutional right to control the instru- 
mentalities, and prescribe conditions for all interstate common 
carriers. This is also the construction given in the recent case of 
U. S. V. Great NorOiem Ry Go.,li5 Fed., 438, where the cdurt 
held that the amended Act applied to all cars regularly used on 
any railroad engaged in interstate commerce, not only while 
actually in use in such commerce, but at all times when in use on 
sudi road. — Speer, D. J., pp. 624-626. 

U. S. V. NorOiem'Pacifie Terminal Go., 144 Fed., 861. 
District Court, District of Oregon, April 2, 1906. 
It makes but little difference, therefore, whether the car 
contained at the time anv commodity being carried as freight 
or not, if the car was one being used-in moving interstate traffic, 
not in the sense that at the particular time it was going loaded 
or partially so with a commodity bein^ shipped from one State into 
another (»* others, but that it was being employed in a service 
that was moving interstate traffic. — Wolverton, D, J., p. 863. 

V. S. r.St Louis, L Jf. & S. Ry. Go., 164 Fed., 516. 

District Court, Western District of Tennessee, June 11, 1906. 
> The phrase " used in moving interstate traffic " does not only 
mean that the car must be actually loaded with interstate traffic 
and on its journey from State to State at the time of the alleged 
violation, but its more natural meaning is that it is a car that 
has been used for such purpose, stands ready, and is intended 
to be used for such purpose whenever needed. — McGaU, D. J., 
p. 618. 

U. 8. V. Ghicaao dk N. W, Ry. Go., 157 Fed., 616. 

District Court, District of Nebraska, December 30, 1907. 
It [the amendment of 1903] left no room for a distinction 
between the hauling of a car actually engaged in interstate com- 
merce and the hauling of a car which is generally used in moving 
interstate commerce, although not actually so engaged at the 
time when the offense is charged as being committed. — Munger, 
D. J., p. 617. 

TJ. 8. V. Whedirig <& L. E. R. Go., 167 Fed., 198. 

District Court, Northern District of OMo, June 16, 1908. 
Endless confusion would arise if any distinction was made 
under such conditions between a car loaded with interstate 
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traffic and an empty car re^arly used in the movement of 
interstate traffic but at the time unloaded and coupled to an- 
other car actually in use in the movement of interstate traffic. 
Of course the same thing must be said of the loaded car, what- 
ever the character of the freight it carried, if it is a car regularly 
•used in the movement of interstate traffic. — Tayler, D. J., pp. 
201-202. 

Hoherileitner y. Southern Pacific Co.j 177 Fed., 796; Camphdlr. 
SpoTcane <k L E. R. Co., 188 Fed., 516; Felt v. Denver dk 
R. 0. R, Co.f 110 Pac, 215; Devine v. lUvnms Central R. Co., 

156 ID. App., 369; Snyder v. Southern Ry. Co., G. C, B. D. 
Tennessee, tian. 21, 1910, Sanford, D. J. [unreported]. 

Per Contra: 

Johnson v. Southern Pacific Co., 117 Fed. 462. 

IS. The Acts apply to empty can: 

Johnson V. Southern Pacific (7o. , 196 U. S. , 1 . 
Supreme Court, December 19, 1904. 
besides, whether cars are ^npty or loaded, the danger to 
employees is practically the same, ana we sgtee with the observa- 
tion of District Judge Shiras in Vodker v. naUway Company, 116 
Fed., 867, that '4t can not be true that on tixe eastern trip 
the provisions of the Act of Congress would be binding upon the 
company, because the cars wore loaded, but would not be oinding 
iipon the return trip, because the cars are empty.'' — Fuller, Chief 
Justice, pp. 21-22. • 

North Carolina R. Co. v. Zachary, 232 U. S., 248; VoeUcerY. 
Chicago, M. & St. P. Ry. Co., 116 Fed., 867; U. 8. v. Northern 
Pacmc Terminal Co., 144 Fed., 861; V. S. v. St. Louis, I. M. 
& S. Ry. Co., 164 Fed., 516; V. S. v. Cfhicago db N. W. Ry. Co., 

157 Fed., 616; V. S. v. Louisville dk N. R. Co., 162 Fed., 186; Chi- 
cago,M.<S;St.P.Ry.Co.v. 17.5., 165 Fed., 423; U. S. v. Wheeling dk 
L.E.R. Co., 167Fed.,19S; WahashR.Coir. U.S.,BJidElffin,J.3kE. 
Ry. Co. V. U. 5., 168 Fed., 1 ; Chicago cfe N. W. Ry. Co. v. U.S., 168 
Fed., 236; U.S. v. SouthemRy. Co., 170 Fed., 1014; U. S. V. Inter- 
national do Great Northern R. Co., 174 Fed., 638; HohenleUner v. 
Southern Pacific Co., 177 Fed., 796; Southern Ry. Co. v. Snyder, 
187 Fed., 492; GampheUy. SpoTcane dk L E. R. Co., 188 Fed., 616; 
Felt V. Denver dk R. 0. K. Co., 110 Pac, 216; LuTcenv. Lake 
Shore dk M. S. Ry Co., 94 N. E., 175; U. S. v. Atchison, T. & 
S. F. Ry. Co., D. C. Arizona, July 17, 1908, Sloan, D. J. [unro- 
ported]; U. S. v. ChesapeaTce dk 0. Ry Co., D. C, S. D. West 
Virginia, Dec. 2, 1908, Keller, D. J. [unreported]; Snyder v. 
Southern Ry. Co., C. C, E. D. Tennessee, Jan. 21, 1910, Sanford, 
D. J. [unreported]. See also Johnson v. Great Northern Ry. Co.j 
178 Fed., 643; Siegel v. New YorTc Central cfe H. R. R. Co., 178 
Fed., 873; MaOott v. Hood;m N. E., 247. 

Per Contra: 

Johnson v. Southern Pacific Co,, 117 Fed. 462. 
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(a). The hauling of a car itself is commerce within the purview of 
the Acts. 

TJ. 8. V. Chicago <& N. W. By. Co,, 157 Fed., 616. 

District Court, District of Nebraska, December 30, 1907. 
The mere hauling of the car itself was engaging in commerce. 
If the car was taken apart and loaded upon another car and 
hauled by it, no question could be made that it would constitute 
commerce as much as if the car was loaded with wheels or rails 
or ties for use by the railroad. — Munger, D. J., p. 619. 

14. The Acts apply to all cars commercially used by an interstate 
carrier ; 

Chicago db N. W. By. Co. v. U. 8., 168 Fed., 236. 

(Srcuit Court of Appeals, 8th Circuit, March 10, 1909. 

Reading these statutes [original and amended Acts] together^ 
as they have been interpreted by the courts, they include, first, 
vehicles actually moving interstate traffic; second, such velucles, 
though empty, when moving to points for the purpose of receiv- 
ing interstate traffic, or otherwise commercially used hj the car- 
rier; and third, vehicles used in connection with vehicles em- 
bn^ced in dther of the two former classes. — Amidon, D. J,, p. 237. 

U. 8. V. fSouthern Pacific Co., 169 Fed., 407. 

Circuit Court of Appeals, 8 th Circuital April 3, 1909. 
As a corollary to the classification so made [in C. <k N. W. 
By. Co. V. U. 8., 168 Fed., 236] we reached and stated the 
conclusion that any movement of vehicles after they became 
defective, for the purpose of repairing them, must, in order to 
escape the penalties imposed by the Act, be ^'wholly excluded 
from commercial use themselves, and from other vehicles which 
are commercially employed." — AdamSf C. J., p. 409. 

See' also 8ouihem By. Co. v. 8nyder, 187 Fed., 492; 8ouihem By. 
Co. V. Snyder, 205 Fed., 868; and Item 11, p. 41, ante. 

— (a). And cars nsed or hauled by an interstate carrier for the trans- 
portation of its own products or property are commercially nsed 
within the purview of the Acts. 

' V. 8. V. Chicago, M. dk St. P. By. Co., 149 Fed., 486. 

District Court. Southern District of Iowa, November 27, 1906. 
Another deiense pleaded is that, as the company was haul- 
ing its own rails, and would receive no compensation, it was not 
engaged in commerce or traffic. That is to sav, that construc- 
tion trains with cars both hauled and used, both locally and 
across state lines, and cars hauled and used, as just stated, for 
hauling its own products, can still be equipped with links and 

{)ir« and fastened with chains, and can be carried back and 
orth ovjBr thousands of miles of roads. Counsel will not expect 
me to discuss that. — McPherson, D. J., pp. 4W-491. 

U. 8. V. Southern By. Co, [unreported]. 

District Court, District of South Carolina, February 24, 1909. 

It (the court) will instruct you that if the car referred to, 

containing sand, was being moved from South Carolina into 

North Carolina for the company's own purposes, if it was car- 
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ried in a train which was engaged in interstate commerce, and 
this car was defective, it fans within the denunciation of the 
statute still. — Bravdey, D. J. 

V. 8. V. Chicago <fh N. W, By. Co., 167 Fed., 616; JchnsUm v. 
Chicago Cheat Western By. Co., 164 S. W., 260. 

16. The expression ''any car," as nsed in the Acts, comprehends all 
cars running on the rails : 

Johnson v. Southern Pacific Co,, 196 U. S., 1. 
Supreme Court, December 19, 1904. 
And manifestly the word "car'' was used [in the statute] 
in its generic sense. There is nothing to indicate that any 
particular kind of car was meant. Tested by context, subject 
matter, and object, "any car-' meant all kinds of cars running 
on the rails, including locomotives. — Fuller, Chief Justice, 
pp. 15-16. 

V. 8. V. 8t Louis 8. W. By, Co. of Texas, 184 Fed., 28; Central 
Vermont By. Co. v. U. 8., 205 Fed., 40. 

— (a). Locomotives; 

Johnson V. Southern Pacific Co., 196 U. S., 1 ; Schlemmer v. Buffalo, 
B. cfc P. By. Co., 205 U. S., 1 ; V. 8. v. Chicago, M. db St. P. 
By. Co., 149 Fed., 486; U. 8. v. Chicago cfe N. W. By. Co., 167 
Fed., 616; Chicago, M. db St. P. By. Co., v. U. 8., 165 Fed., 
423 ; U. 8. v. Southern Pacific Co., 167 Fed., 699; U. S. v. South- 
ern By. Co., 170 Fed., 1014; State v. Kelly et oL, 70 L. R. A., 450; 
V. 8. V. Baltimore db 0. B. Co., D. C, N. u. West Virginia, Jan. 
18, 1909, Dayton D. J. [unreported]; V. 8. v. Southern Pacific 
Co., D. C^D. Nevada, Nov. 24, 1909, Farrington, D. J. [unre- 
ported]; U. 8. V. Northern Pacific By. Co., D. C, W. D., Wash- 
mgton, Dec. 6, 1913, Cushman, D. J. [imreported]. See also 
Sovihem By. Co. v. Crockett, 234 U. S., 725. 

— Per Contra: 

Johnsfm v. Southern Pacific Co.^ 117 Fed., 462; Wdb<uh R. Co. v. U. S., 172 
Fed., 864. 

— (i). The locomotive at the head of a freight train is a "freight oar^' 
within the pnrview of the Acts. 

Chicago, M. cfe P. 8. By. Co. v. TJ. S., 196 Fed., 882. 
Circuit Court of Appeals, 9th Circuit, May 6, 1912. 

We thinly, in view of the lajxguage of the Act and its purpose, 
it was intended to include within the term ' 'freight cars all cars 
used in the movement of freight, whether freight was actually 
stored in them or thejr were used for the purpose of moving the 
train, and that there is included therein the locomotive at the 
head of the train and the caboose at the other end. ^ T^xo evils to 
be remedied and the dangers to be averted were just as great 
and demanded legislation as much in the case of a locomotive as 
in the case of any car in the train. But all doubt is removed by 
Act March 2, 1903, which amended the prior Act, and enacted 
that its provisions and requirements relating to automatic 
couplers and heights of drawbars, etc., "shall beneld to apply to 
all trains, locomotives, tenders, cars, and similar vehicles used on 
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any railroad engaged in interstate commerce.'' — Gilbert , C. J., 
pp. 883-884. [Ainrming the judgment of the District Court for 
the District of Montana, and cited with apparent approval by the 
Supreme Court in Southern Ry. Co. v. Crockett, 234 11. S., 725.] 

-(b). Locomotive Tenders: 

U. S. V. Southern Ry. Co., 170 Fed., 1014; U. S. v. Baltimore dk 

0. R. Co., 184 Fed., 94; WinUer v. PhUaddphia <b R. Ry. Co., 

53 Atl., 90; Philadelphia cfe R. Ry. Co. v. WinJcler, 56 AtL, 112; 

U. S. V. Baltimore & 0. R. Co., D. C, N. D. West Virginia, 

Jan. 18, 1909, Dayton, D. J. [unreported], 

-Per Contra: » 

Larahee v. JVew York, N. H. <(r H. R. Co., 66 N. E., 1032. 

-(c). Shovel Cars: 

Schlemmer v. Bufiah, R. <fe P. Ry. Co., 206 U. S., 1; U. S. v. 
Chicago cfe N. W. Ry. Co., 157 Fed., 616; Chicago. M. <& St P. 
Ry. Co. V. U. S., 165 Fed., 423. But see Lake Shore cfe M. S. 
Ry. Co. V. Benson, 97 N. E., 417, with respect to the non-applica- 
tion of the Acts to a locomotive crane. 

-(d). Caboose Cars: 

Suttle V. Choda/w, 0. db G. R. Co., 144 Fed., 668; Chicago, M. dk 
P. S. Ry. Co. V. V. S., 196 Fed., 882; Molnle, J. cfe K. C. R. 
Co. V. Bromherg, 37 So., 395; U. S. v. Toledo Terminal R. Co., 
D. C, N. D. Ohio, June 16, 1909, Cochran, D. J. [tmreported]; 
U. S. V. Scmthem Pacific Co., D. C., D. Nevada, Nov. 24, 1909, 
Farrington, D. J. [unreported]. 

-(e). Passenger Cars: 

Norfolk & W. Ry. Co. v. V. S., 177 Fed., 623. 

Circuit Court of Appeals, 4th Circuit, March 4, 1910. 
The Supreme Court, in Johnson v. Southern Padfie Co., 
196 U. S., 1, held the word ''car" used in sections 2, 6, and 8 
of the original Act to have been used in its generic sense intended 
to include ''all kinds of cars running on me rails," and that it 
did include a locomotive which could not couple automatically 




grab-iron section — which by the amended and declaratory Act 
of March, 1903, was to apply to "all cars and similar vehicles 
used on any railroad engaged in interstate commerce." The 
Johnson Case has been cited and approved since in Schlemmer v. 
, Buffalo, R. db P. Ry. Co., 205 U. S., 1. The contention that 
these cases, not havmg imder specific considerativ)n this particu- 
lar section 4, do not apply here, and leaves the question of its 
application to passenger cars, we think untenable. — Da/yton, 
U. J., p. 628. 

V. S. V. Norfolk cfe W. Ry. Co., 184 Fed., 99. 

District Court, Western District of Virginia, November 28, 1910. 

The contention that section 4 of the Safety Appliance 

Act was never intended to apply to passenger cars deserves 

some consideration. The original Act of 1893 in terms applied 
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to '^any car.'' In passing the amendment of 1896, Ck>ngress 
did not see fit to make any exception as to passenger cars, and 
the amendment of 1903 not only does not in the slightest indi- 
cate any intention to except passenger cars from the operation of 
section 4, but it emphasizes the pomt that the requirements as 
to couplers, grab irons, etc., apply to ''all cars'' used in inter- 
state commerce. * * * And whether the witness above 
quoted is indisputably right or not (and I think he is) in stating 
tnat handholds in the ends of passenger coaches would at least 
at one stage .of the proceedings be of assistance, the possibility 
that he may be r^ht seems to be a sufficient reason for refusing 
to construe such language as *'any car" and ''all car&" as not 
embracing passenger cars. — McDowdlj Z>. /., pp. 101, 102. 

See also: 

Handholds. — The law makes no distinction be- 
tween passenger and freight cars, and handholds, must, 
therefore, be placed on the ends of passenger cars and 
cabooses. — AaTn^. Ruling No, 67, 

— (f). Dining Cars. 

Johnson v. Southern Pacific Co,, 196 U. S., 1; V. 8. v. 6rec^ 
Northern By. Oo,, 145 Fed., 438; Snead v. Central of Georgia By, 
Co., 151 Fed., 608; Chicago, M. <fk St. P. By. Co. v. U. 8., 165, 
Fed., 423; U. 8. y. Southern Pacific Co., D. C, D. Nevada, 
Nov. 24, 1909, Farrington, D. J. [unreported]. But see Johnson 
V. Southern Pacific Co., 117 Fed., 462. 

16. Cars to which the Acts apply are subject to their terms, even while 
snch vehicles are being moved within the bonndaries of % single 

State. 

TJ. 8. y. International <& Oreat Northern B. Co., 174 Fed., 638. 
Circuit Court of Appeals, 5th Grcuit, December 21, 1909. 
The Act, as amended, applies to all cars and trains operated 
hy a railroad carrier of interstate commerce over an interstate 
railway, irrespective of whether the defective car is being hauled 
from one point to another in the same State or not, it being part 
of a train engaged in interstate traffic. — Shelby, C. J., p. 640, 

Belt By. Co. of Chicago v. U. 8., 168 Fed., 542. 

Grcuit Court of Appeals, 7th Circuit, February 3, 1909. 
" If between the point of origin of this commodity and the 
point of destination of tlds commodity, the car in which it is being 
vehicled from origin to destination passes over a line of track 
wholly within a city, within a county, or within a State, the rail- 
way company operating that line of track while moving this com- 
modity, so origmating and destined from one point to another 
point, intrastate, is engaged in interstate commerce." [Charge 
of lower court sustained.] — Baker, C. J., p. 543. 

Z7. 8. V. Chicago Oreat Western By. Co., 162 Fed., 775. 

District Court, Northern District of Iowa, May 6, 1908. 
The fact that that car was hauled wholly within the State of 
Iowa is not material if in the same train that it was hauled there 
were other cars loaded with traffic from a point without the State, 
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or from a point within the State consigned to a point without the * 
State.— iJeed, D. J., p. 782. 

TJ. S. y. Southern By. Co., 164 Fed., 347. 

District Court^ Northern District of Alabama, Sept. 26, 1908. 
Whether this interstate highway is used in the hauling of 
vehicles in the condition alleged in the petition, from a point in 
one State to a point in another State or between points entirely 
within the same State is immaterial in the application of the 
Safety Appliance Statutes. — Hundley^ D. J., p. 358. 

Pacific Coast By. Co.y. U.S., 173 Fed., 448; U.S.r.Westemd: A.B. 
Co., 184 Fed., 336; Southern By. Co. v. Smder, 187 Fed., 492; 
Devine v. Chicago db C B, B. Co., 102 N. E., 803; U. S. v. Belt 
By. Co. of Chicaao, D. C, N. D. Ilhnois, Jan. 23, 1908, Landis, 
I). J. [unreported]. 

Per Contra: 

IntematUmal ds Great Northern Ry. Co., v. Elder, 99 S. W., 856. See also Rio Grande 
Southern R. Co. v. Campbelly 96 Pac., 986; LtjJcen v. Lake Shore <fc M. S. Ry. 
Co., 94 N.E., 175. 

17. The Acts apply no less to inter-yard or switching movements 
than to main-line operations. 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

Confessedly this dining car was under the control of Coujgress 
while in the act of making its interstate journey, and in our judg- 
ment it was equally so when waiting for the train to be made up 
for the aext trip. It was being re^arly used in the movement 
of interstate traffic and so within the law. — Fuller, Chief Jus- 
tice, p. 22. 

U. S. V. Chesapeake cfc 0. By. Co., 213 Fed., 748. 

Circuit Court of Appeals, 4th Circuit, February 27, 1914. 

To hold that tnis proviso applies only to trains operated 
on lines between stations would in a large measure deny pro- 
tection to those for whose benefit the law was pasised and give 
a narrow and artificial construction to the statute. 

We do not deem it necessary to review the many authorities 
cited by counsel for the Government, as well as those cited by 
defendant, further than to say that we have carefully considerea 
the case of Erie B. Co. v. U. S. [197 Fed., 287], decided 
by the Circuit Court of Appeals for the Third Circuit. That 
case supports the defendant s contention, notwithstanding the 
facts upon which it is based diflfer somewhat from the case at 
bar. while we have the greatest respect for that court in its 
decision, yet a careful consideration or the statute impels us to 
dissent from the views therein expressed. 

To hold that the words ''while such car was being \ised by 
such carrier upon its line of railroad'' are intended to limit the 
statute in its application to the main line, would in a large degree 
nullify the Act. When we consider the statute in regard to 
safety appliances, we are forced to the conclusion that it must 
have been the intention of Congress that the same should apply 
to sidetracks and yard tracks as well as the main lines. — Pntch- 
ard, C. J., pp. 751-752. 
60611—15 i 
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Wabash B. Co. v. TJ. S.; Elgin, J. cfe E. Ry. Co. v. U. S., 168 Fed., 1. 
Circuit Court of Appeals^ 7th Circuit, February 3, 1909. 
The risks incurred in coupUng and uncoupling are more 
iinminent on switching tracks where trains are made up and dis- 
tributed, and where empty cars are set out at freight nouses or 
factory platforms to be loaded, than on the main lines. It is not 
reasonable to suppose that Confess intended to cover only the 
smaller part of the dangers; ana since the language employed is 
entirely consistent with the larger meaning, section 2 oi the Act 
of 1893 should be held to forbid an interstate carrier from hauling 
or using on its line any car that is customarily or generally em- 
ployed in moving interstate traffic, and that is not 6(][mpped 
with automatic couplers, even though at the particular tmie the 
car be empty or be moving intrastate traffic. — Baker, C. J., p. 3. 

Chicago, M. cfe St P. By. Co. v. U. 8., 166 Fed., 423. 

Circuit Court of Appeals, 8th Circuit, November 27, 1908. 
There had been no delivery of the car in question at its ulti- 
mate destination, and the switching of it from the time it was 
taken by defendant's employees on the eocchange track to the 
tinie of the discovery of the defect was in the course of such 
deUvery and constituted a use in interstate commerce. — Hook, 
C. J., p. 426. 

Union Stock Yards Co. of Omaha v. U. S., 169 Fed., 404. 
Circuit Court of Appeals, 8th Circuit, April 2, 1909. 
The carriage of tnese shipments from the transfer track to 
the sheds or pens and vice versa is no less a part of their transit 
between their points of origin and destination than is their car- 
riage over any other portion of the route. — Van Devanter, C. J., 
p. 406. 

Chicago, B. ik Q. By. Co. v. V. S., 211 Fed., 12. 

CJircuit Court of Appeals, 8th Circuit, November 28, 1913. 
It is first urged oy the company that this movement was a 
switching operation and not ^^on the line" of the company 
within the meaning of the statute ; in other words, that section 
2 of the Act does not relate to the movement of cars in switching. 
The coupling and uncouplinjg of cars, however, is confined 
almost wnolly to such operations, and to hold that it is not a 
violation of tne law to have the coupling and uncoupling appa- 
ratus in a defective condition at such tmies, would be a clear 
nullification not only of the language of the statute but of its 
manifest purpose. This ass^nment of error is, therefore, wholly 
devoid of merit. — Amidon, u. J., p. 14. 

U. S. V. Atlantic Coast Line B. Co., 214 Fed., 498, 

District Court, Southern District of Florida, May 28, 1913. 
The Supreme Court, in Southern By. Co. v. U. S. [222 U. S. 
20], on page 26, have this to say: "For these reasons it must be 
held that the original Act as enlarged by the amendatory one is 
intended to embrace all locomotives, cars, and similar vehicles 
used on any railroad which is a highway of interstate commerce," 
and then holds said Act so constructed within the powers of Con- 
gress. The decision in the case of Erie B. Co. v. U. S. [197 Fed., 
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. 287], and line of reasoning can have no bearing on the decision 
of this question. The charge in the second count is for a failure 
to have the car properly equipped with a coupling as required by 
the Act. It is no defense to this charge to say, " It is true the car 
was not properly equipped, but we are swit<5hing it and other 
cars on our line or m our yards," There is no denial that the 
defendant was a railroad engaged in interstate commerce and the 
cars mentioned ensajged in mterstate commerce, except it be by 
reason of the switclimg operations, and the Supreme Court in the 
case above referred to has construed the requirements of these 
Acts in no uncertain terms. — CdU, Z?. J., p. 600. 

V. 8. y. Pere Marquette R. Co., 211 Fed., 220. 

DistrictCourt,WestemDistrictof Michigan, September 5, 1913. 

Wyoming Yard and Freight House Yard are both within the 
general yard limits of the city of Grand Rapids, but they are about 
2 miles apart and each has its own system of switcmn^ tracks. 
Trains passing from one yard to the other must run for tne entire 
distance upon defendant's main Une over which its regular pas- 
senger and freight trains as well as switching and transfer trains 
are operated. This part of the main line has some minor grades 
and curves and crosses at grade five city streets and a street car 
line. * * * 

On March 5, 1912, 16 or 17 cars which had been brought into 
the Wyoming Yard in other trains were switched and formed into 
a train and men pushed by a switch engine from that yard over 
the main line of tj*acks to Freight House Yard to be unloaded or 
to have their cargoes rearranged. At least one of the cars con- 
tained an interstate shipment. * * * 

The sole Question to be determined is whether or not the 
provisions of tne Safety Appliance Acts apply to car and train 
movements like the one above described. It must be conceded 
that 16 cars and a locomotive coupled and moved together for 2 
miles upon the main tracks of a railroad line through a large city 
and across several streets constitute a tram within the purview of 
Hixe statute. Plaintiff's witnesses have called the movement of 
this train a ^ transfer" movement, while defendant's witnesses 
insist that it was purely a ^'switching" movement. The name 
given to the movement is of no importance and its character 
may not be controlling. That the use of a car whose coupling 
apparatus is inoperative upon the tracks of a railroad companv 
ei^aged in interstate commerce and in connection with sucn 
commerce, either in a switch yard or in actual road service upon 
the main line, is a violation of the Safety Appliance Acts is no 
longer an open question [Ddk v. St, Louis 6s S, F. R. Co,, 220 U. 
S., 5S0,]— Sessions, D. J., pp. 221-222. 

Cmmford v. New York CerUraldb H, R. RrCo,, 10 Am. Neg., 166. 

Supreme Court of Westchester Co., N. Y., April Term, 1901. 

TTie other claim of the defense is that as to these particular 

cars they were not in use for interstate commerce, because they 

were not on the road in matter of transit at the time, but were in 
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the yard itself. As to that^ I charge you if the cars were cars 
engaged and being used in interstate commerce^ it matters not 
whether they were being made up in the yard or were moving at 
the time out on the road, because the statute is intended to pro- 
tect brakemen against the danger of such work, so far as it can 
protect them against such dangers, and it matters not whether 
mterstate-commerce cars were being made up to start out on the 
road or whether they were actually movingj along between the 
States at the time, so far as the purpose and mtent of .the statute 
is concerned. In fact, in the making up there is more necessity 
for the brakemen to be at their work, coupling the cars, bringing 
them together, than in the operation of the cars after they once 
start out from New York for Boston, New Haven, Chicago, or 
elsewhere. — Dickey ^ J., p. 169. 

MobOcy J. dh K 0. B. Oo. v. Bromberg, 37 So., 396. 
Supreme Court of Alabama, May 17, 1904. 

It would be a narrow and limited construction of this statute 
to sdj that it was only applicable in cases where the cars at the 
very moment of the injury are being actually used in moving 
interstate traffic, and not to cars where the injury occurs in tiie 
making up of a train of cars for the purpose of moving interstate 
traffic. The language employed in the statute, as well as the 
beneficent purpose for which it was enacted — the preservation 
of human ufe — forbids an interpretation so narrow. — Dowdedf 
J., p. 398. 

U. 8. V. Southern Facxfic Co,y [unreported]. 

District Court, District of Nevada, November 24, 1909. 

The Safety Appliance Act prohibits the use of any car 
defective as to safety appliances either upon the main Ime of 
the railroad or merely in switching movements within the yards 
of the company. — Farri/ngton, D, J. 

17. 5. .V. PittslurgTiy 0. G. cfc St. L. By. Co., 143 Fed., 360; Johnson v- 
Great NoHhem By, Co., 178 Fed., 643; Erie B. Co, v. BusseUf 
183 Fed., 722; U, S, v. Western cfc A, B.Co., 184 Fed.^336; 
Southern By. Go, v. Snyder y 187 Fed., 492; Gray v. LouiwiUe 
cfe N. B. Uo,y 197 Fed., 874; Southern By, Go. v. Snyder, 205 
Fed., 868; Wheeling Terminal By, Go, v. Busselly 209 Fed., 795; 
Devine v. Chicago cfe G. B. B. Go,, 102 N. E., S(^Z\Popplar v. 
Minneapolis, St. P. cfe S. S. M, By. Go., 141 N. W., 798; St. 
Louis cfe S. F, B, Co. V. Conarty, 155 S. W., 93. See also Grand 
Trunk Western By, Co. v. Lindsay, 233 U. S,, 42; NashvUle, 
G. db St. L. By. do. v. Henry, 164 S. W., 310. But see Bosney 
v. Erie B. Co., 135 Fed., 311; Siegel v. New York Central db 
H. B. B. Co., 178 Fed., 873. 

[It is to be ];xoted that in the foregoing decisions 
the application of the Acts to switching operations has 
been essentially restricted &y the facts in issue to the 
movement of aefectiye carsy the requirv ments with re- 
spect to ail -brake equipment being not directly involved. 
In the following cases, however, tne air-hrake protnsions 
of the statute are affirmatively construed as extending to 
tne operation of trains in inter-yard or switching move- 
ments.] 



SOOPK 58 



BeU By. Co. of Chicago v. 17. S., 168 Fed., 542. 

Circuit Court of Appeak, 7th Circuit, February 3, 1909. 
The Belt Line physically connected its track with those of 
the Eastern Illinois ana of the Northwestern, so that a continuous 
highway across State lines was formed, on which interstate traffic, 
loaded on interstate cars, was moved from origin to destination 
without change of cars. * * * The Belt Line, issuing no bills 
of lading because of having no dealings with the shipper or with 
anyone on his behalf, performing its gateway service on account of 
and as agent of the trunk lines, made its track the track of its prin- 
cipals. Consequently the character of the transportation should 
be determined by consideiing the transporation as the act of such 
principals. Trunk-line yards are in some instances so related to 
each other that through cars can be transferred without the inter- 
vention of a go-between. We are of opinion that the transporta- 
tion in question was the same in legal effect as if the Eastern 
Illinois by means of its own locomoBve and track had put the 
through car on the Northwestem's track. In this view there 
was evidence from which the inference of fact might warrantably 
be drawn by the jury that there was a common arrangement for a 
continuous carriage over the Eastern Illinois and the North- 
western; and so, with respect to the movement in question, plain- 
tiff in error was engagea in interstate transportation. — Baker, 
C, J., p. 545. 

Atchison, T. <& S. F. By. Co. v. U. S., 198 Fed., 637. 

Circuit Court of Appeals, 7th Circuit, April .23, 1912. 

Less than the required number of cars in the train had air 
brakes under the control of the engineer. Corwith is an outer 
Chicago yard, where incoming trains used in interstate traffic 
are stopped and the cars are distributed upon various tracks. 
Cars that are destined to plaintiff in error's inner yard at 
Eighteenth Street are assemoled at Corwith into a train and 
moved about 8 miles to Eighteenth Street over switch tracks, 
leads, and main tracks of plaintiff in error, across a drawbridge 
and three railroads, at the rate of 6 to 8 iniles per hour. Beyond 
Corwith the trains are under the jurisdiction of the train dis- 
patcher; between Corwith and the Eighteenth Street yard, of the 
yardmaster. At Corwith the regular ''road " crews rive up the 
trains, and from there to Eighteenth Street trains are handled by 
''switching" crews. From Corwith to Eighteenth Street the 
railroad is wholly within Cook Coimty, 111. * * * 

From the use of the words "nm," "speed," and "brake- 
men" in the original Act plaintiff in error argues that this pro- 
vision for the engineer's control of the train by means oi air 
brakes applies only to ' 'road " trains. But, in our opinion, Con- 

fress, in requiring a train to be "so equipped with power or train 
rakes that the engineer on the locomotive drawmg such train 
can control its speed without requiring brakemen to use the com- 
mon hand brake for that purpose," emploved the word "brake- 
men " ffenerically as including any and all men, whether speci- 
fically Known as "conductors" or "brakemen" or "yard tore- 
man or "switchmen," whose duties in connection with the 
train would oblige them to use the common hand brakes in the 
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absence of air brakes, and intended that the engineer should be 
able to ^ ^control the speed " and bring quicklj to a standstill a 
train moving slowly through a congested region of drawbridges 
and railroad crossings, as well as a train moving rapidly on a single 
clear track in the country. Interstate cars destined to Eight- 
eenth Street did not complete their interstate journey until 
they reached that point; and the dangers to the men engaged in 
moving those cars and to the interstate traffic itself were at least 
as imminent as the dangers on the *'road." — Baker, C. /., pp. 
638-639. 

TJ. 8. V. Grand TrunJc By, Co. of Canada, 203 Fed., 775. 

District Court, Western District of New York, March 8, 1913. 

The undisputed facts show that the cars constituting the 
train were hauled from Black Rock in BuflFalo to Bridgeburg 
in Canada, a distance of approximately 2 miles, over a draw- 
bridge crossing the barge canal and over the International 
Bridge across ]Niagara River. The cars were not engaged in the 
performance of a switching operation, nor were they moving in 
the yard of the defendant company, but the evidence as to one 
cause of action set forth in the complaint shows that 9 cars were 
coupled and loaded and hauled by a locomotive; and as to the 
other cause of action, that there were 25 coupled loaded cars 
similarly hauled on the main track to Bridgeburg, from whence 
they were destined to other points. I think uie journey was fairly 
initiated at Buffalo, and that the cars coupled to the locomotive 
constituted a train, and that the operators of the train consti- 
tuted a train crew, even though orders from the train dispatcher 
of the defendant were not given to them at Buffalo, but were 
given to another crew relieving them at Bridgeburg. * * * ^ 

Upon the question of whether those in charge of the train 
between Buffalo and Bridgeburg constituted a regular train 
crew, the decision of the C&cuit Court of Appeals for the Sev- 
enth Circuit in Atchison, T. dk 8. F, By. Go. v. TJ. 8. 198 Fed., 
637, may profitably be considered. Tliere the train, carrying 
cars, caboose, and markers, was coupled together by switcning 
crews from localities on the outskirts of Qiicago, and hauled 
from different sidetracks onto the main tracks across a draw- 
bridge at a rate of from 6 to 8 miles an hour and proceeded a dis- 
tance of 6 miles, the crews at the time being imder the super- 
vision of the yardmaster and not of the train dispatcher. The 
only material difference between that case and the one at bar is 
as to the distances covered by the trains. While it is true that 
the trains in the latter case traveled a distance of only about 2 
miles over the land and water, there seems to be no good reason 
why the air hose should not have been coupled up du-ectly after 
the switching operation was completed and the cars coupled and 
moved. 

There is no appreciable hardship to the defendant in requir- 
ing compliance witn the provisions of the Act, which obviously 
was passed to minimize dangers and risks to which brakemen 
and switchmen are subjected. It would probably be more con- 
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venient for the defendant to couple and uncouple the air hose at 
Bridgeburg, across the river, where its train dispatcher is located 
and where another crew assume control of the train, but the 
train crew — ^for such I think they were — accompanying the train 
to Brideeburg were entitled to the protection which the statute 
obviously designed they should receive as soon as the locomotive 
and cars, engaged in interstate commerce, were coupled together 
and started on the main track toward their destination. — 
Hazelj D, J., pp. 776-777. 

U. S. V. Atlantic Coast Lim R. Co., 214 Fed., 498. 

District Court, Southern District of Florida, May 28, 1913. 

Under these Acts it is unlawful '*to use any train in such 
traffic'' without the safety appliances named therein. Do these 
words or the context mean only while the train is moving from 
point to point in the journey, or do they mean any running of 
a train oi cars so engaged ? 

It would seem that the movement of such a train for the 
purpose of placing cars in position for deUvery or for the pur- 
pose of making up a train would still be a violation of the Act 
unless the provisions were comphed with. The absence of 
power brakes from a sufficient number of cars to handle the 
train from the engine would endanger the Uves of the brakemen 
on such a train as much as would their absence in the train after 
it had been made up. And we must not lose sight of the fact 
that Congress intended to protect this very class in providing 
for the use of power brakes instead of the hand brake in all 
interstate traffic. I am constrained to think that a train of 
cars used in inteistate traffic falls within the meaning of the Act 
as amended, whether used in regular transit or switching opera- 
tions, and that therefore the demurrer to the second plea to the 
third count is weU taken. — CaU, D, J., pp. 499-600. 

U. 8. V. Pere MargueUe R. Co., 211 Fed., 220. 

District Court, Western District of Mchigan, September 5, 1913. 
Should the statutory re(][uirement concerning the use, con- 
nection, and operation of tram brakes be given a different con- 
struction or interpretation from that which has been applied 
by the courts to tne provisions relating to car-coupling appara- 
tus ? Clearly not. The two sections of the statute are identical 
in the form of language employed, in legislative intent, in reme- 
dial purpose, and in the mandatory obedience thereto which 
is required, the onl^ difference being that in the one the unit is 
a train or combination of cars and in the other a single car. If 
section 1 of the original Safety AppUance Act stood alone, there 
would be at least room for argument that its provisions were 
intended by Congress to apply solely to trains made up for road 
service. But this section does not stand alone. It must be 
construed in connection with the other sections of the same 
statute, and particularly in connection with and with reference 
to the modifying and explanatory Act of March 2, 1903. In 
and by the latter Act Congress has removed whatever doubt, 
imcertwnty, or ambiguity existed in the former one and has 
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said plainly and unequivocally that the provisions and require- 
ments of the earlier Act ''shall be held to apply to oS trains, 
locomotives, tenders, cars, and similar vehicles used on any 
railroad engaged in interstate commerce." The legislative 
intent so plaimy expressed must be respected. The beneficial 
and remedial purposes of these statutes must not be defeated 
bj strained construction and must not be made subordinate to 
either convenience or economy of railroad operation. On March 
5, 1912, the Pere Marquette Kailroad was engaged in interstate 
commerce, the 17 cars and switch engine here in controversy 
constituted a train, at least 1 car of that train contained an in- 
terstate shipment, the train was run and operated upon defend- 
ant's main line oi tracks, the coupling apparatus upon each of 
2 cars was so out of repair as to be moperative, and the air brakes 
were not coupled up and connected so that they could be oper- 
ated by the engineer from the locomotive. There is, therefore, 
no escape from the conclusion that the law was violated in the 
manner set forth in each of the counts of plaintiff's declaration. 
Counsel for defendant rely upon the case of Erie -ft. Co. v. 
U. S., 197 Fed., 287, decided by the Circuit Court of Appeals 
of the Third Grcuit. That case differs from the present 
one in some material respects, but in the main it supports de- 
fendant's contention. I nave the profoundest respect for that 
court and its decisions, and it is with much diffidence and hesi- 
tation that I feel compelled to reach a different conclusion. In 
the Erie Case, however, the court seems to have entirely over- 
looked, ignored, and disregarded the controlling effect of the 
modifying and explanatory Act of 1903. After careful and 
patient study I am also convinced that the decision in the Erie 
Case is in conflict with both the spirit and the letter ot the utter- 
ances of the Supreme Court. — Sessions, D. J., p. 223. 

La Mere v. Ry, Trans. Co. of Minneapolis, 145 N. W., 1068. 
Supreme Court of Minnesota, March 13, 1914. 
The defendant is a transfer company. It is conceded that 
the operation in which it and the plaintiff were engaged at the 
time of his injury was an interstate operation. It was taking 
some 15 cars, all or all except one loaded, sometimes called a 
**drag," from its yards to the Chicago, Milwaukee & St. Paul 
yards, referred to sometimes as the Milwaukee Ti-ansfer. An 
important question is whether these cars with the locomotive 
hauling them constituted a train within the meaning of the 
Safety Appliance Act. The cars had been loaded at the mills 
and switched onto track numbered 7, which was set apart for 
the use of the Milwaukee road. They were equipped with air 
brakes, and the air hose connections were couplea while they 
stood on track 7. There was no air in the au* line; that is, 
there was no connection with the engine. The cars were in use 
in interstate commerce. They were about to start on an inter- 
state journey and their first movement was to the Milwaukee 
yards. In making this movement the train went on an upgrade 
onto the northbound main line of the Minneapolis & St. Louis 
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Railroad Company, passed by a cross-over to the southbound 
main line, followed it a short distance, crossed in its course a 
number of switches, and passed onto the Milwaukee Transfer. 
The main lines of the Minneapolis & St. Louis were traversed for 
something like four blocks. The length of this partfcular move- 
ment was some six or seven blocks, something like a half mile. 
The danger was less than if the haul had been longer, just as the 
danger of one haul was less than of several. Tnere was more 
danger because of traversing and crossing the two main lines of 
. theMinneapolis & St. Loms. There was less danger than if 
there had been a number of main lines to cross and less danger 
than if a main line had been traversed a greater distance. ~ Tne 
defendant haided the transfers for four roads. It connected the 
air on all trains except those of the Milwaukee. The Milwaukee 
was the shorter haul. The danger from not using air in the 
Milwaukee haul may have been different in degree from the 
danger in other hauls, and sometimes it may have been different 
in kmd, and it may have differed at times in degree and in kind 
from a main line haul, at times being greater and at times less. 
In general the dangers were similar. They came from the fact 
that the engineer, without the air connected, was not in control 
of his train, and what the particular result might be on a long 
haul or a short haul, or on a main track line, or on a haul through 
the transfer yards, either to the trainmen or to the public, no 
one could foretell. 

We are of the opinion that it should be held that the so- 
caUed ''drag'' was a train within the meaning of the Safety 
Appliance Act. The switching had been finished when the cars 
were on txack 7 and coupled. They were then starting on their 
way. It was not in a proper sense a switching operation at all. 
It IS not important that no caboose was attached. It is not 
important that when the train got to the Milwaukee yards the 
cars might be rearranged and go to different destiaations as 
parts oi different trains. It is not important that the engine 
was in a backward instead of a forward movement. The cars 
were on an interstate journey when they left track 7 and they 
made up a train. The trainmen were subject to the dangers 
against which the Safety Appliance Act sought to guard them 
by requiring the air to be connected. The cars and engine 
come within the ordinary definition of a train. [Dacey v. Old 
Colony B, Co., 153 Mass., 112, 26 N. E., 437.]— Z?i&eK, Comm'r., 
p. 1070. 

Steams v. Chicago, R. L cfe P. Ry. Co,, 148 N. W., 128. 
Supreme Court of Iowa, June 29, 1914. 
Plaintiff was employed by the Milwaukee Company as a 
switchman in its yards at Cedar Eapids, and on the day of the 
accident, which was on Jxme 17, 1910, he was in control and 
charge of a crew consisting of himseli, an engineer, fireman, 
and two other helpers, engaged in switcMng a refrigerator car 
to the freight house of his company, which was located some 
distance west of the Rock Island crossing. ♦ * * Going 
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back now to the statutes of the State, we may remark that our 
own statute as to the couplmg of the air lines upon all or any 
given percentage of cars in a train is not required. And in 
construing this section we have held [Carter v. Sioux Oity Co., 
141 N. W., 26] that it is not necessary; as a matter of law, to 
. haye anj of the cars connected up, especially where the engine 
is spotting cars. So that it can not be said that plwitiff, as a 
matter of law, violated our statute in not having the air con- 
nected up on the car. The federal statute and the order of the 
Interstate Commerce Commission do make an absolute rule 
upon this subject and require a certain percentage of the cars 
to be coupled. Each of these trains was upon a main line, 
and not upon side or passing tracks, and the Rock Island Com- 
pany was engaged in switching within its own yards. The 
Milwaukee was not in its own freight yards, which were some 
distance westward of the point of colusion, and the car was 
being taken to these yards from what are known as its ''east 
yards, " nearly a mile away. 

That the federal statute was and is appUcable to the case, 
although there is no showing that at the particular time any 
object was being moved in interstate commerce, is held in the 
recent case of Southern By. Co. v. U. S., 222 U. S., 20. 

No matter what our views upon this question, that deci- 
sion is final and controlling. But appellee s counsel say that 
it was the custom of the Milwaukee Companv not to observe 
this requirement, and they made some proof in this respect, 
while other testimony to the same effect was rejected. This 
testimony, they thiuK, was inadmissible, as tending to relieve 
plaintiff of his nonobservance of the law, even though he had 
knowledge of the custom. The provisions of this law were 
made for his own as well as for the safety of others, and he 
could not, as we think, neglect the observance of this law, 
although it was customary for others in the employ of the WX- 
waukee Company, as well as himself, to disobey. A statute of 
this kind can not be avoided by proof of custom. Surely it 
would be no defense to criminal habiUty, and, as a rule, one 
who violates a criminal law made for his own safety is himself 
guilty of negligence. 

The omj other point made is that there is no requirement 
of law that trains and engines engaged in switching should be 
so equipped and coupled. Li other words, it is insisted that 
the courts should ingraft an exception on the law to this extent 
at least. We are not disposed at this time to do more than say 
that we shall not^ in any event, acknowledge any exception, 
unless it be to trams and engines actually engaged in switching 
or spotting cars within their own yards, and not to trains on 
miain lines entering yards, which are being used to take cars 
from some other places outside the yards to be left there, no 
matter for what purpose. ^ 

A railway crossing is always an exceedingly dangerous 

{)oint, and there is no ^ace where there is more necessity for a 
ull equipment of brakes, under the interstate commerce rule. 
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than at such crossings. Under the testimony the car was being 
taken from the Milwankee "east yard*' to the freight house, 
they^ being approximately a mile apart, and the train was 
required to cross a number of railway and street crossings, in 
addition to the one in question. We are constrained to hold that 
plaintiff, haying charge of the make-up of this particular train, 
violated the statute, and that this, with other facts which we 
shall presently relate, was one of the causes which contributed 
to his injury. — Deemer, J., pp. 129, 131-132. 

U. S, y. Belt Ry, Co, of Chicago [unreported]. 

District Court, Northern District of Illinois, January 23, 1908. 
It appears in evidence that the defendant's train was made up 
of 43 freignt cars, including C, R. I. & P. car 85176 and an engine 
and caboose, and that the car mentioned contained lumber under 
shipment from a point in Illinois to a point m Wisconsin; it also 
appears that power or train brakes were used on but 15 cars com- 
posing this train, and that on the remainder of the cars, being the 
difference between 15 and 43, the power or train brake was not 
used. 

The question, therefore, presented is whether the Belt Rail- 
way Company, at the time of the movement of the train, was 
engaged in interstate commerce; and on this point I charge you 
that when a commodity originating at a point in one State, des- 
tined to a point in another State, is put aboard a car, and that car 
begins to move, interstate commerce has begun, and that inter- 
state commerce it continues to be until it reaches its destination. 
If, therefore, between the point of origin of this shipment and the 
point of destination, the car in which it is being vehicled passes 
over a line of track wholly within a city, within a county, within 
a State, the railway company operating that line of track while 
moving such car is engaged in interstate conmaerce. 

So, applying this rule of law, if it has been shown to you that 
on the occasion named the Belt Railway Company was engaged 
in interstate commerce, and while so engaged moved a train of 
which less than 75 per cent of the cars were equipped and operated 
with power or train brakes from the engine, you will find m favor 
of the United States. If, on the contrary, it has not been so 
shown, your verdict will be for the defendant — Landis, D. J. 
[AflSrmed by the Circuit Court of Appeals for the 7th Circuit in 
BeU By. Co. of Chicago v. 37. 8., 168 Fed., 542, ante.] 

Per Contra : 

Erie R. Co. V. U. 5., 197 Fed., 287 [Ist appeal]. 

Circuit Court of Appeals, 3rd Circmt, June 21, 1912. 
The blue print in evidence in this case shows that Bergen, Weehawken, and 
Jersey City are outposts of the triang;ular terminal system of the Erie Railroad, 
Jersey City and Weehawken being situate under 4 miles apart on the Hudson 
River and Bei^n about 1^ miles inland from Jersey City and 3^ miles from Wee- 
hawken. At Weehawken there are about 80 tracks where cars are received by 
rail and lighter. These tracks are used for the storage and preliminary classifica- 
tion of cars. After this initial classification the cars are either transferred to other 
terminals by lighter or hauled in trains to Bergen, where they undergo a further 
and final clasBification, and where trains are made up to go out over the road. 
« « « r^i^Q question here involved is whether in making such transfers from 
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the Jersey City and Weehawken yards, respectively, to the Bergen yard, the rail- 
road must couple up the air braKes on such trains of cars. To us it seems clear 
that there was evidence tending to show that the whole triangle formed by the 
Bergen, Jersey City, and Weehawken yards constitutesunitedly a single terminal 
classification yard. While the distance between two of these points is over 3 
miles, it is evident from the narrow strip of land that is l^t along the river front 
by the Palisades that this wide spread of space is topographically required to 
permit the complicated car transfer and classification oi a great railroad's terminal 
traffic. * * * These three yards are all under one yardmaster, are all known 
as the Jersey City Terminal, and cover about 140 miles of track space, and, as we 
have seen, topographically a part of this yard has to be located at Beirgen and to 
be reached by tunnel. All tne work in me Erie Terminal is done by switchinff 
crews and engines, and during*every movement of the cars in this terminal yara 
they are not handled in any way by train crews or train engines, nor is there any 
movement by schedule. * * * Under these facts we think the court could 
not say to the jury, as a matter of law, the railroad was guilty of violating the law. 
To us it is clear that this beneficent law is made to fulfill its purpose when it is 
applied to trains finally made up for road service. It is to lessen the danger inci- 
dent to such service, to averting collisions, to control train movements on grades, 
to obviate as far as possible the danger to men of working hand brakes on icy foot- 
ings, and other dangers incident to road conditions, that this statute was meant 
to cover. The Government, recognizing that the statute could not be applied to 
switching operations, has not contended it should be aj)plied there. But it is 
urged that considerable numbers of the cars initially classified at the three respec- 
tive points are moved on the main freight tracks to and through the tunnel, and 
that they constitute trains, and such movement therefore falls within the wording 
of the statute. Of course 35 cars coupled together and drawn by a locomotive 
make a train, for such connected cars are drawn and follow in the engine's train; 
but this mere word definition does not settle the question before us. It is not a 
wrangle oyer mere names, but rather whether the railroad is here doing a bona 
Me switching work which the law confessedly was not meant to cover. * ♦ * 
We are pointed to no conditions incident to this short run which make the use of 
the air brakes essential to the safety of the shifting crew. The run is a brief one. 
There are neither grades to encounter, stops to be made, or protracted exposure. 
Under such circumstances, we think the court was not warranted in taking this 
case from the jury and itself holding the law had been violated . On the contrary, 
" we think it should have admitted the rejected evidence, which constitutes the 
first assignment of error, that these were yard movements of cars and should have 
submitted to the jury the question whether the Bergen, Jersey City, and Wee- 
hawken yards together were or were not in :^t a single shifting yard and that the 
car movements in and between the same were switching operations. — Buffington, 
C. /., pp. 289, 290, 291. 

U. 8. V. Erie B. Co., 212 Fed., 853 Jf 2nd appeal]. 

Circuit Court of Appeals, 3rd Circuit, Ajwil 2, 1914. 

It would seem, therefore, that none of these cases involved the question 
here involved, namely, the compulsory use of air brake equipment in switching 
operations. On that question, which is one of statute construction, we hold the 
Act does not compel tne air coupling of cars in switching movementfi. We so 
hold, amongst others for these reasons: First, because had Congress meant to 
compel air coupled switching, it would have said so; second, by providing 
automatic coupling Congress had already provided as far as it could against the 
avoidable dangers incident to switchinjg;; third, if the law iocludes switching, 
it covers all switching without limitation or exception, an impracticable and 
impossible thing; fourth, if the Act covered switcning, and Congress meant to 
except any switching therefrom, it neither did, nor by language made it possible 
to now decide what switching was excepted. Indeed, a careful study of this Act 
shows the use in the statute of terms and words which, in common use, are applied 
to road, as contrasted with switching operations. The Act deals first with the 
locomotive alone as distinguished from the train. It makes it unlawful for the 
railroad ' 'to use on its line' ' — and line, main line, is a word which, in the common 
speech of railroad work, distinguishes the Mne of the road from switches and 
terminal yards. But tne Act proceeds, **to use on its line any locomotive 
engine in moving interstate traffic." Surely the words **in moving interstate 
traSSc," in coimection with the use of a locomotive on its line, is aptly appHed 
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to draft of trains in their transit between States. But the Act proceeds, the 
locomotive ' 'on its line' ' which is ' 'moving interstate traffic' * must be equipped 
with ''appliances for operating the train Drake system." Surely iJiese words, 
"operatmg tiie train brake system/' mean that the system, the train brake 
system, operated by the locomotive "on its line" and in "moving interstate 
traffic," refers to a running, rather than a switching, movement. And the 
further words of the statute, which make it unlawful for the road ' 'to run any 
such train in such traffic ♦ ♦ ♦ that has not a sufficient number of cars in 
it so equipx>ed with power or train brakes that the eog^eer on the locomotive 
drawing such train can control its speed without requiring brakemen to use the 
common hand brake for that purpose," are words that aptly describe train 
movement. The operation of ' 'the locomotive drawing such tram " is in marked 
contrast with the push and pull of a switching engine, and ' 'control its speed' ' 
refers to a train inat is speeding, for the api>liances must be such that ' 'the 
engineer on the locomotive drawing such train can control its speed without 
requiring brakemen to use the common hand brake for that purpose." All 
these terms and words of railroad parlance are ai)plicable to line travel and fitly 
descriptive thereof. In railroading, "Une" is contrasted with "switch, 
' 'yard, ' ' and ' 'terminal "; main Une, branch line, with switches. A ' 'locomotive 
drawing such train" is in contrast with the push and pull of a yard switching 
engine. And not only is this the common and practical meaning of the words, 
but when the practical operative consequences of giving these words the meaning 
here contended for are considered, the unwisdom of such construction is 
apparent. — Bvffingtony C. /., pp. 866-861. 

Chicago, B. 6c Q. j?y. Co. v. TJ, S., 211 Fed., 12. 

Circuit Court of Appeals, 8th Circuit, November 28, 1913. 

Defendant has two yards at Kansas City, Missouri, one known as the Twelfth 
Street Yaid, south of the Missouri River, and the other the Murray Yard north of 
that river. These two yards together constitute a terminal yard . Trains coming 
in from the west are broken up in the Twelfth Street Yard, and such cars as are 
to go forward to eastern points are distributed upon tracks according to the prac- 
tice in modem railroading. Strings of these cars are then drawn out at the eastern 
end of the system of tracks by a switch engine, and transferred to the Murray 
Yard, where they are again redistributed according to the connecting carriers 
who are to move them forward to eastern points. The distance between the yards 
is about two miles. The line on the bridge across the Missouri River is a single 
line, and is about 3,000 feet long. The tracks between the two yards are inter- 
sected by the terminal road at Kansas City. The line across the bridge is used not 
only by defendant, but by the Wabash and Rock Island Railroad Companies for 
botn freight and passenger trains. The movement of trains in this territory is 
controlled by block signals. Trains such as those here complained of have no 
schedule and are not under the control of the train dispatcher, but are moved by 
the yardmaster. * * * 

It is not controverted by the Government that the provisions of the Safety 
Appliance Act in regard to air brakes have not heretofore been regarded as appli- 
cable to switching operations. This has been the interpretation of executive 
officers charged with the enforcement of the Act, and is justified by the language 
of the statute. The words "on its line," "in moving interstate traffic," "to run 
any such train in such traffic," are properly applicable to trains mo\'ing from 
point to point rather than to switching operations. We do not think the Act of 
1903 was intended to make any change in the original statute in this respect. * * ^ 
The word ' ' train " of course covers any string of cars hauled by an engine. But if 
the statute is to be appUed to all trains falling within this definition, tnen it would 
cover all movements of cars by means of a locomotive in switching operations, 
and it would make no difference whether that movement was on a main track or a 
siding. Such a result reduces the reasoning to an absurdity, because its applica- 
tion to railroads would operate as an embargo upon commerce. Because of these 
results, as well as from tne language of the statutes, we are of the opinion that 
the air-brake sections of the Safety Appliance Acts were not intended to 
apply to switching operations. — Amidony x>. /., pp. 16-17-18. ^ 
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See also: 

U. S. V. New York Central 6c H, R, R. Co., 205 Fed.. 428. 

District Court, Western District of New York, May 26, 1913. 




Assuming that the locomotive and cars in question constituted a train, f 
that term is defined in Webster^ 8 Dictionary and in various adiudications citea in 
U. S. V. Grand Trvnh Ry, Co., 203 Fed.^ 776, recently decided by this Gourmand 
assuming that in order to reach the main yards it was necessary for such train to 
go over part of the through hiehway over which interstate tramc was customarily 
transported, it must nevertheless, 1 think, be conceded by the Government that 
the ^ety Appliance Acts were never intended to apply to switching operations. 
Erie R. Co. v. U. S., 197 Fed., 287. The primary object of the statute was to 
require railroads to equip trains engaged in mterstate tn^c with air brake appli- 
ances, so as to minimize the dangers to the passengers and crews; but obvioimy 
it was never intended to require such appliances to be coupled up or connected 
while cars are being hauled by a switcning eimne from one >}ira to another, or 
shunted out at different points, and not actually engaged in interstate traffic — 
Hazel, D. /., pp. 428, 429. 

Romey v. Erie R. Co., 135 Fed., 311. 

(a). The distance a defective car is hauled in violation of tbe Acts 
is immaterial. 

U. S. V. Denver & R. G, R. Co., 163 Fed., 519. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 

The criticism made of this allegation is that it does not 
specify how far the hauling was continued, or its purpose, and 
is silent respecting any actual use of the defective coupler; but 
the answer to this is that the allegation does sufficiently show 
an actual and substantial hauling in moving interstate tn^c 
and that, this being so, it is immaterial, under the statute, how 
far the hauling was continued or whether there was any actual 
use of the defective coupler. — Van Devanter, C. J., p. 521. 

Z7. S. V. Central of Georgia Ry. Co., 167 Fed., 893. 

District Court, Northern District of Alabama, Sept. 27. 1907. 
While the evidence does not show that the defendant nauled 
the car across the state line, still the defendant is engaged in 
interstate traffic, no matter how short the movement, if the 
traffic hauled is in course of movement from a point in one 
State to a point in another. — HunHey, D. J., p. 894. 

U. S. V. SmUhem Padfie Co., 167 Fed., 699. 

District Court, Northern District of California, Dec. 4. 1908, 
The penalty xmder the Safety Appliance Act applies to 
every defective car hauled contrary to its provisions, whether 
or not each car was hauled separately or in a train together; 
and it matters not bow far eacn car was hauled. It is me use 
of the car in a defective condition that the law seeks to prevent, 
and not the length of the haul. — De Haven, D. J., p. 701. 

U. S. V. Northern Pacifrc Ry. Co., [unreported]. 

District Court, Western District oi Washington, Dec. 5, 1913. 

It is no defense for the defendant to sav that a car defective 

as to safety appliances was only hauled a short distance, or that 

during sucn haul no attempt was made nor became necessary to 

actually use the appliance complained of as being defective. 
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The length of the haul is xiot material nor is the prohibition in 
the Act aimed at the use of any particular appliance: that is, it 
is not necessary for the Goveiii^ent to show that ai employee 
actually jeopardized his life or limb in attempting to use some 
particular defective appliance. — Oushman, D. J, 

U. 8. V. Southern Pacific Co., 154 Fed., 897. 

18. The Acts impose upon all carriers subject to their terms an obli- 
gation to maintain repair points at snitable intervals along their 
lines of railroad, and to provide at snch points snch appropriate 
material and facilities for repair as will enable them to comply 
with the requirements of the statute. 

37. S. V. Atchison, T. & S. F. Ry. Co., 167 Fed., 696. 

District Court, Northern District of California, Dec. 1, 1908. 
You are instructed that it is the duty of a railroad company, 
subject to the provisions of the Safety Appliance Act,- to estab* 
lish reasonable repair points along its Ime of railway for the 
making of repairs of the kind necessary to comply with the law — 
that is to say, repair points at places where they are reasonably 
required; that it is also the duty of such railroad company to 
have on band at such repair pomts the material and raciuties 
necessary to make all sucn repairs, and that such railway com- 
pany must use reasonable foresight in providing material and 
facilities for such purpose; * * *. — Ve Haven, D. J., p. 698. 

U. 8. V. Southern Pacific Co., 167 Fed., 699. 

District Court, Northern District of California, Dec. 4, 1908. 

And it is the duty of every railway company subject to this 
law to establish reasonable repair points along its line of railroad 
for the making of all repairs necessary to comply with the law; 
that is, it is its duty to establish repair points at all places alon^ 
the line of road where it is reasonably necessary that they should 
be established, in order faithfully to comply with the law. 

Inasmuch as inability alone will excuse a company from 
a literal compliance with the law, it is the duty of such company 
to have the material and facilities on hand at every repair point 
to make repairs of the kind necessary to comply with the provi- 
sions of the Safety Appliance Act. — Ve Haven, D. J., p. 701. 

U. 8. V. Atchison, T. <fe 8. F. Ry. Co., [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908. 
Inasmuch as inability alone will excuse the common car- 
rier from a literal comphance with the Act, it is the duty of 
• the common carrier to have the material and faciUties on hand 
at each repair point which may be needed to make repairs of the 
kind necessary to comply with the requirements of the Safety 
Appliance Acts. It is the duty of the common carrier to use 
reasonable foresight in providing material and facilities for such 
purpose. — Sloan, D. J. 

U. 8. V. BaMmore dk 0. R. Co. [unreported]. 

District Court, Northern District of West Virginia, Jan. 18, 1909. 

Now, that you may understand that more fully, let me say to 

you that it is entirely reasonable that a railroad company should 
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be required to maintain repair shops or repair material and make 
inspections and repairs at places within reasonable distances of 
eacn other; that in establisning such repair points the company 
has the right, in the ordinary operation of meir trains between 
those repair points, when a train is in operation and defects arise, 
reasonably, to carry the car the appUances on which are broken 
or defective, to the first repair pomt, but they do not have the 
right, having carried it to that point, to take it beyond that 
point without discovering and without making the necessary 
repairs to those safety appliances attached to that car, and if 
they do carry it beyond tnat point they are hable to the penalty 
provided for by this law. — Dayton, Z>. J. 

U. S. V. Southern Pacific Oo. [unreported]. 

District Court, District of Xevada, November 24, 1909. 
It is the duty of a railroad company, subject to the pro- 
visions of the Safety Apphance Act, to establish reasonable 
repair points along its Une of railway for the making of repairs of 
the kind necessary to comply with the law — that is to say, repair 
points at places where they are reasonablv required; it is also 
the duty of such a company to have on hand at such repair points 
the material and facilities necessary to make all such repairs^ and 
such railway company must use reasonable foresight in providing 
the material and facilities for such purpose. — Farririgton, D. j. 

19. The Acts extend'*' to the Island of Porto Sico: 

American R, Oo. of Porto Rico v. DidricJcsen, 227 U. S., 145. 
Supreme Court, January 27, 1913. 
That it [Employers' Liability Act] did extend to Porto Rico 
was expressly decided in American R. Go. of Porto Rico v. Birchj 
224 U. S., 547. The question as to whether the Safety Appliance 
Act extended to that island was reserved in the Birca Case. We 
are of opinion that the Act does extend to Porto Rico. * * * 
It is not easy to see how effect can be given to the Employers' 
Liability Act of 1908 in Porto Rico without concluding that this 
Act of 1903 is also in force there, since the former, as pointed 
out in the Birch Oase, provides in its third section "that no 
employee who may be injured or killed shall be held to have 
been guilty of contributory negligence in any oase where the 
violation by such common carrier of any statute enacted for 
the safety of employees contributed to the injury or death." 
The fourth section contains a Hke provision concerning assump- 
tion of risk. These considerations lead to the conclusion that 
the court below did not err in ruling that the Act extended to 
Porto Rico. — Lwrtony Justice, pp. 148-149. 

* By Executive Order oi President iRoosevelt, dated January 6, 1909, the require- 
ments of the Acts were extended to the Panama Canal Zone. 
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D. POWEB DBIVINa-WHEEL BBAEES AND 
TBAIN-BBAEE SYSTEMS. 

1. Provisions of the Law: 

That from and after the first day of January, eighteen hundred and 
ninety-eight, it shall be unlawful for any common carrier engaged in 
interstate commerce by railroad to use on its line any locomotive engine 
in moving interstate traffic not equipped with a power driving-wheel 
brake and appliances for operating the train-brake system, or to run 
any trcun in such traffic after said date that has not a sufficient num- 
ber of cars in it so equipped with power or train brakes that the 
engineer on the locomotive drawing such train can control its speed 
without requiring brakemen to use the common hand brake for that 
purpose.— iS'ec. 1, Act March 2, 189S [27 Stat, at L., 531]. 

That whenever, as provided in said Act, any trcun is operated with 
power or trcun brakes, not less than fifty per centum of the cars in such 
train shall have their brakes used and operated by the engineer of the 
locomotive drawing such train; and all power-braked cars in such train 
which are associated together with said fifty per centum shall have 
their brakes so used and operated; and, to more fully carry into effect 
the 'objects of said Act, the Interstate Conmierce Commission may, 
from time to time, after full hearing, increase the minimum percentage 
of cars in any train required to be operated with power or trcun brakes 
which must have their brakes used and operated as aforesaid; and 
failure to comply with any such requirement of the said Interstate Com- 
merce Commission shall be subject to the Hke penalty as failure to 
comply with any requirement of this section. — Sec. ;?, Act March 2j 190S 
[S2 Stat. atL., 9 AS]. 

It is ordered. That on and after September 1, 1910, on aU railroads 
used in interstate commerce, whenever, as required by the Safety Ap- 
pliance Act as amended March 2, 1903, any train is operated with power 
or train brakes, not less than 86 per cent of the cars of such train shall 
have their brakes used and operated by the engineer of the locomotive 
drawing such train, and all power-brake cars in every such train which 
are associated together with the 86 per cent shall have their brakes so 
used and operated. — Order of the Commission of June 6, 1910. 

(a). ' 'Associated," as used in section 2 of the Act of 1903, defined. 

I/fjon r. Charleston & W. C. Ry. Co., 56 S. E., 18. 

Supreme Court of South Carolina, December 17, 1906. 

The statute does not require all cars which may be equipped 
with power brakes to be coupled or associated together but only 
50 per cent of such cars, but it does require all that may have 
been equipped with power brakes and actually associated with 
50 per cent to be controlled by the engineer from the locomotive. 
The statute contemplates and allows that there may be cars 
in the train equipped with air brakes and not associated with 
the 50 per cent operated from the engine. The word ''asso- 
ciated/' as here used, manifestly means the cars immediately 
connected with the 50 per cent equipped with power brakes 
and operated from the engine; and tnose associated cars are 
also required to be operated from the engine. But the terms 
of the statute not only fail to require all cars of the train to be 

50611—15 5 
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equipped with air brakes operated from the engine, but im- 
phedly excludes such requirement, bjr expressing the require- 
ment that such cars when associated with the minimum number 
of cars shall be so equipped. — Woods, «/., p. 22. [The minimum 
percentage of power or train-braked cars to be used and operated 
wasby order of the Commission dated November 15, 1905, increased 
from 50 per cent, to 75 percent., and by order of June 6, 1910, to 
85 per cent.] 

2. In computing the percentage of operative air-brake equipment in 

any given train, the engine and tender are to be counted as two 
cars. 

TJ. 8, V. Ohesapedke <k 0. Ry, Oo. [unreported]. 

District Court, Southern District of West Virginia, Dec. 2, 1908. 
Now, I think that is a correct interpretation of the law, that 
in determining the proportion of cars controlled by air jrou should 
count the engine and the tender as two of the cars, they being, unless 
shown to be otherwise, equipped with air, because the engineer 
controls the air from the engme. — KeUer, D, J, 

3. The Acts do not directly prohibit the use of individual cars on which 

the air brakes have been "cut out." 

TJ. 8, Y. Baltimore cfe 0. R. Co,, 176 Fed., 114. 

District Court, Western District of Pennsylvania, Jan. 18, 1910. 
It was admitted at the trial that said four cars were defec- 
tive and out of repair. It did not appear how long their brakes 
had been unused. The testimony snowed that thev had their air 
''cut out"; that is, cut oflF in the pipes extending from the main 
air line of the train to the brakes. The air was not interfered 
with in passing through said cars to other cars. It seems plain 
that witn brakes cut out for defects they ceased to be power- 
braked cars and became part of the allowed percentage oi hand- 
braked cars. The Act nowhere imposes a penalty for using an 
air-braked car with a cut-out brake, as it does for using one with 
a defective coupler, or one without grab-irons or handholds. — 
Orr, D. J., pp. 118-119. 

4. In the absence of evidence of insufficient air-brake equipment, the 

use of handbrakes, not to control the speed of a train but to 
insure the safety of its movements, is not a violation of the Acts. 

Z7. 8. V. Baltimore & 0. R. Co., 176 Fed., 114. 

District Court, WestemDistrictof Pennsylvania, Jan. 18, 1910. 
That the Act of 1893 and its amendments did not prohibit 
the use of hand brakes is clear. There is no such prohibition in 
them. The first section of the Act of 1893 intends that the engi- 
neer should control the speed of the train without requiring 
brakemen to use the common hand brake for that purpose. The 
power to the Interstate Commerce Commission to extend the 
time for compliance with the Act and to enlaree the minimum 
requirement, and the indefinite extension as inaicated by fixing 
the minimum at 75 per cent, all support the same view. * * * 
It is urged, however, that the air-brake provision is so similar to 
the coupler provision of the Act (in the second section) that 
decisions construing the latter should apply to the former. The 
coupler provision of the Act makes it unlawful to use any car in 
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interstate traffic ''not equipped with couplers coupling auto- 
matically bv impact, and winch can be uncoupled without the 
necessity oi men going between the cars." Clearly it prohibits 
the use of certain couplers. As stated in Johnson v. Southern 
Pacific Oo,y 196 U. S., 1, 19, the test of compliance is whether 
men must go between the cars to couple or imcouple them. The 
Act does not prohibit men from going between the cars. It is a 
well-known fact, and admitted by plaintiff at the trial, that men 
are required to go between the cars for the purpose of connecting 
the air line of tne power-brake system in use as required by the 
Act. Proof of the mere fact that men would go between the cars 
would not be proof that the couplings were not such as were 
required. Just as in the case at bar, proof of the mere fact that 
hand brakes were used on the Sand ratch grade would not be 
evidence that the trains were not properly equipped with the 
requisite number of power-brake cars. — Orr, D, e/., pp. 117-118. 

6. The requirement of efficient air-brake equipment presupposes tliat 
snch equipment shall be inspected at terminals. 

U. S. V. Erie R. Co., 212 Fed., 853. 

Circuit Court of Appeals, 3d Circuit, April 2, 1914. 
These proofs show that the air coupling of trains, such as 
covered by the present indictments, to make the switch movement 
through the tunnel and between the Bergen, Jersey City, and 
Weehawken subyards, would require a delay of 1 hour and 25 
minutes in the movement of each train. In this connection we 
pass by as untenable the contention of the Government that 
part of the delay might be avoided by dispensing with testing; 
that the Government officers would be satisfied with coupling. 
We can not accede to this, and we think on mature reflection it 
would not be pressed. It suffices to say that if Congress meant 
* that cars were to be air coupled while being switched, it did not 
intend to relieve the railroad from a thorough inspection of such 
couplings before they were used. It would not only be negli- 
gence for the company to fail to so inspect, but the manifest 
mjustice of leading men to place reHance on the efficiency of 
untested appliances borders so near on positive and misleading 
wrong that we dismiss such contention without further discus- 
sion. We hold that air coupling in switching was not included 
in the statute. If we are wrong in that, if air-coupled switching 
is the statutory duty, then there must go with it such prelim- 
inary tests of such appliances as will insure their fitness to fulfill 
the statutory purposes in view, namely, that the engineer on the 
locomotive drawing such train be able to control its speed with- 
out requiring brakemen to use the common hand brake for that 
purpose. To forego inspection and the time needed therefor is 
not to be countenanced. The merp fact that the cars in these 
terminals come from other systems, whose standards of mainte- 
nance differ, would of itself require a more careful and thorough 
test and inspection before the cars were subjected to the exactions 
of an air-coupled service. — Buffing/ton, (7. /., p. 861, 

6. The air-brake provisions of the Acts apply no less to inter-yard 
or switching movements than to main line operations. See 
Item C-17, pp. 49, 53, anie. 
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E. COUPLERS. 

1. PiroTisioiis of the Law: 

That on and after the ftist day of January, eighteen hundred and 
ninety-eight, it shall be unlawful for any such common carrier to haul 
or permit to be hauled or used on its line any car used in moving 
interstate traffic not equipped with couplers coupling automatically 
by impact, and which can be uncoupled without the necessity of men 
going between the ends of the cars'. — Sec. t. Act March 2, 189S [t? Stat. tU 
L., 5S1]. 

That the provisions and requirements of the Act entitled "An Act 
to promote the safety of employees and travelers upon railroads by 
compelling common carriers engaged in interstate commerce to equip 
their cars with automatic couplers and continuous brakes and their 
locomotives with driving-wheel brakes, and for other purposes," 
approved March second, eighteen hundred and ninety-three, and 
amended April first, eighteen hundred and ninety-six, shall be held to 
aj^ly to common carriers by railroads in the Territories and the Dis- 
trict of Columbia and shall apply in all cases, whether or not the 
couplers brought together are of the sante kind, make, or type; and 
the provisions and requirements hereof and of said Acts relating to 
train brakes, automatic couplers, grab irons, and the height of draw- 
bazs shall be held to apply to all trains, locomotives, tenders, cars, 
and frimilar vehicles used on any railroad engaged in interstate com- 
merce, and in the Territories and the District of Columbia, and to all 
other locomotives, tenders, cars, and «Tttii».y vehicles used in connec- 
tion therewith, excepting those trains, cars, and locomotives exempted 
by the provisions of section six of said Act of March second, eighteen 
hundred and ninety-three, as amended by the Act of April first, 
eighteen hundred and ninety-six, [t. e., trains composed offour-wheel cars or 
to trains composed of eight-vjheel standard logging cars where the height of such 
car from top of rail to center of coupling does not exceed twenty-five inches, or 
' locomotives used in hatUing such trains when such cars or locomotives are exdu- 
sioely used for the transportation of logs] or which are used upon street 
railwayB.-^tfc. 1, Act March t, 190S [St Stat, at L., 94S]. 

2. The provision of the Act of 1893 that couplers shall be operative 

''without the necessity of men going between the ends of the 
cars" applies to coupling as well as to uncoupling operations. 

Johnson V. 8o%Uhem Pacific Co,, 196 U. S., 1. 
Sumeme Court, December 19, 1904. 

We diamias as without merit tixe suggestion, whicli has been 
made, that the words ''without the necessity of men ^ing 
between the ends of the cars/' which are the test of comphance 
with section 2, apply only to the act of uncoupling. The phrase 
literally covers botL coupling and uncouplit^, and if read, as 
it should be, with a comma after the word "uncoupled," this 
becomes entirely clear. — Fuller, Chief Justice, pp. 18-19. 

Chicago, M. d& St. P. Ry. Co. v. VoeOcer, 129 Fed., 522; U. 8. 
V. Chicago, M. dk St. P. By. Co., 149 Fed., 486; U. S. v. 
Central of Georgia Ry. Co., 157 Fed., 893; U. S. v. Nevada 
County N. O. Ry. Co., 167 Fed., 695; Southern Ry. Co. v. Sim- 
mons, 55 S. E., 459; Montgomery v. Carolina cfe N. W. R. Co., 
S. E., 83. 
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3. The Acts require that couplers shall be operative on both ends* 
of cars: 

V. S. V. Denver & R. G. R, Co., 163 Fed., 519. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 

An all-sufficient answer to this contention [that an uncoup- 
ling between a defective and an operative coupler may be effected 
by means of the lever attached to the operative coupler] is that 
the statute in terms requires that every car to whicn it applies 
shall be equipped with '^couplers" of a prescribed operative type, 
and the reasonable attainment of its manifest object renders it 
necessary that the coupler at each end of the car shall conform to 
this requirement. — Van Devanter, C, J., p. 521. 

17. S. V. Central of Georgia Ry, Co., 157 Fed., 893. 

District Court, Northern District of Alabama,September 27, 1907. 
The Safety Appliance Act requires that each coupler on a car 
be operative in itself, so that an employee will not have to go to 
another car to couple or uncouple the car in question. The pro- 
visions as to coupling and uncoupling apply to the coupler on 
each end of every car subject to the law. It is wholly immaterial 
in what condition was the coupler on the adjacent car or any other 
car or cars to which each car sued upon was, or was to be, coupled. 
The equipment on each end of these two cars must be in such 
condition that whenever called upon for use it can be operated 
without the necessity of men going between the ends of the cars. — 
Hundley, D, J., pp. 894-895. 

U. 8. v. PMladelpUa cfe R. Ry. Co., 160 Fed., 696; U. 8. v. 
Louisville cfc N. R. Co., 162 Fed., 185; U. 8. v. Chicago Great 
Western Ry. Co., 162 Fed., 775; U. 8. v. Nevada County N. G. R. 
Co., 167 Fed., 695; U. 8. v. Atchison, T. cfe 8. F. Ry. Co., 167 
Fed., 696; TJ. 8. v. 8outhem Pacific Co., 167 Fed., 699; U. 8. v. 
Baltimore cfe 0. R. Co., 170 Fed., 456; U. 8. v. 8outhem Ry. Co., 
170 Fed., 1014; U. 8. v. Wahash R. Co., D. C, S. D. Illinois, 
June 6, 1907, Humphrey, D. J. [unrejported] ; U. 8. v. PhUadel- 
phia cfe R. Ry. Co. and tl. 8. v. Lehigh Valley R. Co., D. C, E. D. 
Pennsylvania, Mar. 17, 1908, McPherson, D. J. [unreported]; 
U. 8. V. Pennsylvania R. Co., D. C, E. D. Pennsylvania, Mar. 
18, 1908, McPherson, D. J. [unreported]; U. 8.\. Atchison, T. cfe 
8. F. Ry. Co., D. C, D. Arizona, July 17, 1908, S^oan, D. J. 
[unreported]; U. 8. v. ChesapeaTce & 0. Ry. Co., D. C, S. D. 
West Virginia, Dec. 2, 1908, Keller, D. J. [unreported]; tf. 8. v. 
Pennsylvania R. Co., D. C, W. D. Pennsylvania, Nov. 3, 1909, 
Orr, D. J. [unreported]; TJ. 8. v. 8outhem Pacific (7o.,D. C, D. 
Nevada, Nov. 24, 1909, Farrington, D. J. [unreported]. 

But see: 

TJ. 8. V. Northern Pacific Ry. Co. [unreported]. 

District Court, Western District of Washington, Dec. 5, 1913. 

In connection with the claim regarding this caboose, that 

the coupling device was out of repair, and that it was necessary 

*The end of the car on which the brake staff is located is known in practice as the 
"5 " end, the opposite end of the car being known as the "^" end. When there 
are two brake staffs on the same car, as well as on cars without any brake staff, 
the end of the car toward which the push rod travels is known as the "J5 " end. 
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for some one to go in between the ends of the cars to uncouple 
them, there was some testimony by the conductor that he went 
to the other end of the caboose and removed the clevis and 
repaired this defect. You will understand that if there was one 
end of the caboose that was not in use, if it was not actually used 
during the operations of this train, that it would not be a violation 
of the law if the one end that was in use was properly equipped, 
because it would not be necessary for a man to go around to the 
hind end of the train to do any coupling or uncoupling. — Cushr- 
maUy D, J. 

— (a). But the Acts do not require automatic couplers between engines 
and tenders. 

Pennell v. Philadelphia cfc R. Ry, Co,, 231 U. S., 675. 
Supreme Court, January 5, 1914. 

Engine and tender are a single thing; separable, it may be, 
but never separated in their ordinary and essential use. The 
connection between them; that is, between the engine and tender, 
it was testified, was in the nature of a permanent coupling, and 
it was also testified that there was practically no opening between 
the en^e and tender, and that attached to the engine was a draw- 
bar wmch fitted in the yoke of the tender, and the pin was dropped 
down to connect drawbar and yoke. The necessary deduction 
from this is that no dangerous position was assumed by an em- 
ployee in coupling the engine and tender for the reason that the 
pin was dropped through the bar from the tank of the tender. 
The case at bar, therefore, is not brought either within the mis- 
chief or the remedy of the Act. * * * But this Act [of 1903] 
does not destroy the integrity of the locomotive and tender. It 
is entirely satisfied by requiring the automatic coupler between 
the tender and the cars constituting the train; that is, to the 
rear end of the tender. And this requirement fulfills the pur- 
pose of the statute, which, we have seen, does not regard the 
strength of the connections between the cars, even if it may be sup- 
posed that an automatic coupler is the stronger, but does regard 
safety in making and unmaking the Connections. * * * It is 
of special significance, therefore, that in its order under the Act of 
April 14, 1910, which was supplemental of the other Acts, desig- 
nating the number, dimensions, location and manner of appUca- 
tion of certain appliances, it [the Interstate Commerce Commis- 
sion] provided as follows: "Couplers: Locomotives shall be 
equipped with automatic couplers at rear of tender and front 
of locomotive.'^ That is, couplers were required where danger 
might be incurred by the employees. — McKenna, Justice, pp. 
678, 679-680. [Affirming the judgment of the Circuit Court of 
Appeals for the 3rd Circuit in Pennell v. Philadelphia cfe -B. Ry. 
Co., 203 Fed., 681.] 

4. The Acts require that couplers shall be operative in an ordinary 
and reasonable manner. 

Burho V. Minneapolis & St L, Ry, Cfe.,141 N. W., 300. 
Supreme Court of Minnesota, May 9, 1913. 
To say that the law has been complied with when the coupler 
can be made to work only after extraordmary efforts, or sporad- 



COTTPLEES. 71 



ically, or by opening the knuckle thereof with the hand, would 
ffive very little protection and relief to employees. If a coupler 
fails to work when an honest and reasonable effort is made to 
operate it, under circumstances and in the manner it is desired 
to be operated, we conclude the law is not complied with. — ndU, 
J., p. 302. 

Popvlar V. Minneapolis, St. P. <& S. S. M. By. Co., 141 N. W., 798; 
WiUeU V. Illinois Central R. Co., 142 N. W., 883. See also 
Chicago, R. I. cfe P. Ry. Co. v. Brown, 229 U. S., 317. 

— (a). And repeated unsuccessful efforts to operate a coupler in an 
ordinary and reasonable manner afford some evidence that it is 
defective. 

Nichols V. ChesapeaTce cfe 0. Ry. Co., 195 Fed., 913; Montgomery v. 
Carolina cfe N. W. R. Co., 80 S. E., 83; NashmUe, C. cfe §t. L. Ry. 
Co. V. Henry, 164 S. W., 310. 

5. The Acts require that the couplers actually used or attempted 
to be used at any given time shall be operative of their own 
mechanism : 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 
But we think that what the Act plainly forbade was the 
use of cars which could not be coupled together automatically 
by impact, by means of the couplers actu«3ly used on the cars 
to be coupled. — FvUer, Chief Justice, p. 16. 

V. S. y. Louisville cfe N. R. Co., 162 Fed., 185. 

District Court, Southern District of Alabama, April 9, 1908. 
The law forbids the use of cars which could not be coupled 
together automatically by impact by means of the couplers 
actually used on the cars to be coupled, and the object oi the 
law is to render it imnecessary for a person operating the couplers 
to go between the ends of the cars to uncouple them. — Toutmin, 
D. J., p. 186. 

v. S. V. Illinois Central R. Co., 177 Fed., 801 ; Chicago, M. cfe P. 8. 
Ry. Co. V. U. S., 196 Fed., 882; U. S. v. Wahash R. Co., D. C, 
S. D. lUuiois, June 6, 1907, Humphrey, D. J. [unreported]; 
U. S. V. Chicago, M. cfe P. S. Ry. Co., D. C, D. Montana, May 2, 
1911, Dietrich, D. J. [unreported]. See also Hohenldtner v. 
Southern Pacific Co., 177 Fed., 796; Philadelphia cfe R. Ry. Co. 
V. Winlcler, 56 Atl., 112. But see U. 8. v. Montpdier cfe W. R. 
R. Co., 175 Fed., 874. 

— (a). But if a coupler is in fact defective, it is not necessary that it 
shall be actually used or attempted to be used in order to con- 
stitute a violation of the Acts: 

U. S. Y. Denver cfe R. 0. R. Co., 163 Fed., 519. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 

The criticism made of this allegation is that it does not 
specify how far the hauling was continued, or its purpose, and is 
silent respecting any actual use of the defective coupler; but the 
answer to this is that tiie allegation does sufficiently show an 
actual and substantial hauling in moving interstate traffic and 
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that, this being so, it is immaterial under the statute, how far 
the nauling was continued or whether there was any actual use 
of the defective coupler. — Van Devanter, C, J., p. 521. 

17. S, V. Norikem Pacific Ry, Co., D. C, W. D. Washington, Dec. 5, 
1913, Cushman, D. J. [imreportedj. 

6. The Acts do not contemplate that employees shall be required to 
go around, over or under cars in order to operate couplers by 
means of the levers on the opposite sides of adjacent cars. 

Central Vermont Ry, Co. v. U, S., 205 Fed., 40. 

Circuit Court of Appeals, 1st Circuit, May 13, 1913. 
Uncoupling levers on the adjoining ends of two cars, it 
appeared, are customarily located upon opposite sides, and to 
get from the operating end of one of tnese levers to the operating 
end of the other it is necessary to go over, under, or around the 
train. * * * The District Court refused to rule that upon 
the evidence the plaintiff could not recover the penalties demand- 
ed under the Act, or to rule that in order to recover them plain- 
tiff must prove it impossible to uncouple each car in question 
from the car to which it was coupled without the necessity of a 
man's going between the two cars, or to rule that if it was possi- 
ble so to uncouple the two cars the Act was not violated, even 
though one of the two coupled cars did not have an uncoupling 
lever in working order. * * * We think the refusals and 
rulings were right. — Dodge, C. J., p. 41. 

Donegan v. Baltimore <k N. Y, Ry. Co., 165 Fed., 869. 

Circuit Court of Appeals, 2nd Circuit, November 16, 1908. 
His first obligation was to use the safety appliance. He 
attempted to use the appliance on his side of the car, but it was 
broken. He could only nave used the appliance on the opposite 
side of the car — -provided it was in worlang order — by in some 
way going around or across the moving train. He could hardly 
have accomplished this before reaching the west yard switch. 
He attempted to obey his order by uncoupling by hand. Under 
the circumstances it can not be said as a matter of law that he 
adopted a dangerous method of discharging his duty when a com- 
paratively safe means was open to him. — Noyes, U. J., p. 872. 

Nichols V. Chesapeake cfc 0. Ry. Co., 195 Fed., 913. 

Circuit Court of Appeals, 6th Circuit, April 2, 1912. . 

It is true that it would have been possible for him to climb 
over the train and operate the lever on the other side or to refuse 
to go between the cars until the train had stopped; but we 
can not say as a matter of law that it was his unquestionable 
duty to do either one of these things. [Norfolk <h n. Ry. Co. v. 
Hazelrigg, 184 Fed., 828].— Peni^on, C. J,, pp. 918-919. 

TJ. 8. V. Denver <fe R. G. R. Co., 163 Fed., 519. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 
But it is said that m truth a coupling between such an inoper- 
ative coupler and an operative one can be automatically effected 
by impact, and an uncoupling thereof can also be effected, with- 
out the necessity of a man going between the ends of the carsj if 
he happens to be on that side of the track from which the lever of 
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the operative coupler can be manipulated, or if he crosses to that 
side by going around, climbing over, or crawling under the cars. 
That this is so has been shown in other cases which have been 
before this court. [Citing cases.] But passing the question 
whether we can here take notice of the fact so asserted ancl shown, 
we can not assent to the contention which is founded upon it, 
namely, that an inoperative coupler — that is, one which can not 
be properly manipulated preparatory to effecting a coupling or an 
uncoupling, €ts the case may be, without a man going between the 
ends 01 the cars — ^^is yet to be regarded as conforming to the statute, 
because another coupler capable of being so manipulated can be 
coupled therewith and uncoupled therefrom, without a man going 
between the cars, if he submits to whatever of inconvenience or 
risk may be incident to getting at the lever of the operative 
coupler. — Van Devanter, (7. J., pp. 520-521. 

TJ. 8, y. Southern Padjic Co., 167 Fed., 699. 

District Court, Northern District of Calif ornia, December 4, 1908. 
The law also means that each car must be equipped with an 
uncouphng lever on each end thereof, by means ot wnich such car 
can be at all times uncoupled from another car by a man standing 
at one end on the side of the car, and without the reasonable 
necessity of going between such car or anjr other car, or without 
^ going around the end of the train in wHich said car might be 
natded, or without crawling under or over said cars, in order to 
reach the uncoupling lever of the adjacent car. — De Havenj D, J., 
p. 700. 

U. S. V. Chicago, M. & St P. By. Co., 149 Fed., 486; U. S, v. 
Central of Georgia By. Co., 157 Fed., 893; Norfolk & W, B, Co., v. 
TJ. S., 177 Fed., 623; NoMl & W. By. Co. v. Hazelrigg, 184 Fed., 
828; Chicago, B. I. & P. Ky. Co. v. Brown, 185 Fed., 80; Chicago, 
B. cfe Q. By. Co. V. TJ. S., 211 Fed., 12; St. Louis, I. M. cfe S. By. 
Co. V. YoHc, 123 S. W., 376; Popplar v. Minneapolis, St. P. <fe S. 
S. M. By. Co., 141 N. W., 798; TJ. S. v. ElPaso cfe S. W. B. Co., 
D. C, D. Arizona, Jan. 30, 1907, Doan, D. J. [unreported]; TJ. S. 
V. ChesapeaTce cfe 0. By. Co., D. C, S. D. West Virginia, Dec. 2, 
1908, Keller, D. J. [unreported]. TJ. S. v. Northern Padjic By. Co.^ 
D. C, W. D. Washington, Dec. 5, 1913, Cushman, D. J. [unreported]. 
See also TJ. S. v. St. Louis, I. M. cfe S. By. Co., 154 Fed., 516; 
Grand Trunk Western By. Co. v. Poole, 93 N. E., 26; Pierson v. 
Chicago cfe N. W. By. Co., 102 N. W., 149; Brady v. Kansas City, 
St. L. cfe C. B. Co., 102 S. W., 978; Johnston v. Chicago Great 
Western By. Co., 164 S. W., 260. 

Per Contra [to the extent of defeating recovery in an action for per- 
sonal injury] : 

Gilbert v. Burlington C. R. <Se N. Ry. Co., 128 Fed., 529; Suttk v. Choctaw, 
0. <k Q. R. Co., 144 Fed., 668; Union Pacific R. Co. v. Brady, 161 Fed., 719; 
Norfolk <k W. Ry. Co. v. Hazelrigg (1st appeal), 170 Fed., 551. 

But see: 

Chicago, B. cfe Q. By. Co. v. TJ. S., 211 Fed., 12. 

CSrcuit Court of Appeals, 8th Circuit, November 28, 1913. 
The argument of plaintiff in error in support oi this con- 
tention is based mainly upon the decisions of this court in Morris 
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V. Dvluih 8. S. cfe A. Ry. Go,, 108 Fed., 747; GUhert v. Burling- 
ton, O. R. & N. Ry. Co., 128 Fed., 529; SutUe v. Choctaw, 0. <b 
G. R. Co., 144 Fed., 668; and Union Pacific Ry. Co. v. Brady, 
161 Fed., 719. In those cases it was held that a switchman 
was guilty of contributory negligence in going between cars to 
uncouple them if the lever upon either car was operative. The 
opinions contain no suggestion, however, that the company in 
suffering the coupling app^liance upon one car to be inoperative 
was not guilty of a violation of the Safety A^hance Act. On 
the contrary, all those decisions proceed upon the ground that 
the company was guilty of such a violation of the law, but held 
that the plaintiff was guilty of contributory negligence, which 
defeated nis right of recovery, because, notwithstanding the 
company^s breach of duty, there was a safe way in which the 
employee could have uncoupled the cars, and he was bound to 
choose that way rather than the dangerous method of going 
between the cars. — Amidon, D. J., p. 14. 

Norfolk cfc W. Ry. Co. v. Hazelrigg (2nd appeal), 184 Fed., 828. 

7. The preparation of a coupler for impact is a part of the coupling 

operation within the purview of the Acts : 

Chicago, M. cfe St. P. Ry. Co., v. Vodker, 129 Fed., 522. 
Circuit Court of Appeals, 8th Circuit, March 26, 1904. 

The preparation of the coupler and the impact are not iso- 
lated acts, but connected and indispensable parts of the larger 
act which is regulated by these statutes and the performance of 
which is intended to be relieved of unnecessary risk and danger. — 
Van Devanter, C. J., p. 527. 

U. S. V. Nevada County N. G. R. Co., 167 Fed., 695. 

District Court, Northern District of California, Nov. 28, 1908. 
The jury is instructed that if it beUeves from a preponder- 
ance of the evidence that the defendant hauled the car, as alleged 
in the first count of plaintiff's petition, when the coupling and 
uncoupling apparatus on either end of said car was so constructed 
that in order to open the knuckle when preparing the coupler 
for use it was reasonably necessary for a man to place part of his 
body, his arm, or his leg in a hazardous or dangerous position, 
then its verdict should be for the Government. — De Haven, D. J., 
p. 696. 

Burho V. Minneapolis cfc St. L. Ry, Co., 141 N. W., 300; Grand 
Trunk Western Ry. Co. v Poole, 93 N. E., 26. 

— (a). But the coupling of air hose between cars is no part of such 
coupling operation. 

Yost V. Union Pacific R. Co., 149 S. W., 577 [and cases there cited]. 
But see Johnson v. Great Northern Ry. Co., 178 Fed., 643; U. S. 
V. Boston cfe M. R. Co., 168 Fed., 148. 

8. The Acts prohibit the use of a coupler operative only by means of 

-a chain connecting with the platform hand-rail. 

U. S. V. Toledo Terminal R. Co. [unreported]. 

District Court, Northern District of Ohio, Jime 15, 1909. 
The only defense that is asserted in regard to that car is that 
for the convenience of the men they had a chain connecting with 
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the hand-rail by which the apparatus might be uncoupled by 
using that chain. I do not think that compUes with the ffiiw, and 
hence that is no defense in the case. — Cochran, D. J, 

U. 8. V. Southern Pacific Co, [unreported]. 

District Court, District of Nevada, November 24, 1909. 
You are also instructed that a caboose car which has for the 
convenience of the employees a chain running from the coupler 
to the handrail, by means of which the car may be uncoupled 
by a man jumping upon the platform of the caboose and pulling 
the chain, is not equipped in compliance with section 2 of the 
Safety Appliance Act. This is true provided this is the only 
device for uncoupling the cars, and the car is used in interstate 
traffic. — Farringtony X?. J, 

9. The Acts prohibit the use of couplers which will not couple auto- 
matically by impact when cars are brought together : 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

But we think that what the Act plainly forbade was the 
use of cars which could not be coupled together automatically 
by impact by means of the couplers actually used on the cars 
to be coupled. — FvUer, Chief Justice, p. 16. 

Z7. iS. V. Southern By, Co,, 135 Fed., 122; TJ. S.r. NoHhem 
Pacific Terminal Co,, 144 Fed., 861; U. S. v. Chicago, M. cfe 
St P, By. Co,, 149 Fed., 486; U, S. v. Philadelphia cfe B, By. Co., 
160 Fed., 696; U. S. v. LouisviUe cfe N. B, Co., 162 Fed., 185; 
U. S. V. Nevada County N. 0. B. Co., 167 Fed., 695; TJ. S. v. 
Atchison, T. cfe S. F. By, Co., 167 Fed., 696; TJ. S. v. Southern 
By, Co., 170 Fed., 1014; TJ. 8, v. Bio Grande Western By. Co., 
174 Fed., 399; WinJcler v. Philadelphia cfe B. By. Co., 53 Atl, 
90; Philadelphia cfe B. By, Co. v, WinTcler, 56 Atl., 112; Mont- 

f ornery v. uarolinu dk rf. W. B. Co., 80 S. E., 83; TJ. 8. v. 
Philadelphia cfe B. By, Co., D. C, E. D. Pennsylvania, Mar. 
17, 1908, McPherson, D. J. [unreported]; U. 8. v. Pennsyl- 
vania B. Co., D. C, E. D. Pennsylvania, Mar. 18, 1908, Mc- 
Pherson, D. J. [unreported]; TJ. ^. v. Baltimore & 0. B. Co., 
D. C, S. D. Ohio, June 10, 1909, Sater, D. J. [unreported]; 
TJ. 8. V. Toledo Terminal B, Co,, D. C, N, D. Ohio, June 15, 
1909, Cochran, D. J. [unreported]; TJ. 8. v. Southern Pacific Co., 
D. C, D. Nevada, Nov. 24, 1909, Farrington, D. J. [unreported]. 

Per Contra: 

JoTvnson v. Southern Pacific Co.y 117 Fed., 462. 

— (a). By reason of a clevis pin having been removed; 

TJ. 8, V. Atchison, T, cfe 8. F. By. Co. [imreportedl. 

District Court, Fourth District of Arizona, July 17, 1908. 
It is a violation of law rendering the common carrier liable 
under the statute to use a car with the clevis pin of the chain con- 
necting the lock bloclc to the uncoupling lever broken or removed 
for any cause, when the effect would be to render the uncoupling 
mechanism inoperative without the necessity of a man going 
between the ends of the cars. — Sloan, D, J. 
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— (i). And the tact that a pin is missing from a coupler at the 
termination of a given trip affords some evidence that the coupler 
was defective at the commencement of the journey: 

JJ, 8. V. Indiana Harbor R, Co,, 157 Fed., 565. 

District Court, Northern District of Illinois, November 20, 1906* 
The fact that the pin was missing at the end of the journey 
is strongly indicative that the defect existed at the point of 
origin — that is to say, that the pin either was not then present or 
was so badly worn or loosened tnat proper inspection would have 
disclosed the fact. — Landis, D. J,, p. 566. 

Per Contra: 

U. 8, V. Illinois Central R. Co., 156 Fed., 182. 

District Court, Western District of Kentucky, November 1, 1907. 

The presumption of innocence will leave no room for the inference that the 
cars were not properly equipped when that journey was b^un, especially as no 
intelligent person can shut his eyes to the fact that the rapid motion, rough jos- 
tling, and jolting of the trains ancl their immense weight may at some time result 
in injury to such equipment. There can not be much nicety in the movements 
of freight trains. — j&varw, Z>. /., p. 187. 

— (b). By reason of being worn out: 

Voelker v. Chicago^ M. cfc St P. By. Co,, 116 Fed,, 867. 
Circuit Court, Northern District of Iowa, June 16, 1902. 
If a railway uses in its business cars which da not conform 
to the statutory requirements, either because they never were 
equipped with automatic couplers, or because the compare, 
through negligence, has permitted the couplers originally suffi- 
cient to become worn out and inoperative, then the company is 
certainly not performing the duty and obligation imposed upon 
it by the statute, and is clearly, therefore, cnargeable with negli- 
gence in thus using an improperly equipped car; and the com- 
pany is bound to laiow that if it calls upon one of its employees 
to make a coupling with a coupler so d!efective and inoperative 
that it will not couple by impact, and that to make the coupling 
the employee must subject himself to all the risks and dangers 
that inhered in the old and dangerous link-and-pin method of 
coupling, it is subjecting such employee to the very risk and 
danger which it is the purpose of the statute to protect him 
against, so far as that is reasonably possible. — Sfiiras, D. J,, 
pp. 874-875. 

U. 8. V. Illinois Central R. Co., 177 Fed., 801. [citing iS^. Louis cfc 
8. F. R. Co, V. Delk, 158 Fed., 931; U. 8. v. lUinoi^ Central R. 
Co. 170 Fed., 542 ; Chicago, M. cfe 8t P. Ry. Co. v. Voelker, 129 Fed., 
522.] But see Morris v. 8t Louis 8. W. Ry. Co. oj Texas, 158 S. 
W., 1055. 

— (c) . By reason of an nnconpling chain being kinked in the coupler 
head: 

TJ. 8. V. Denver cfe R. G. R. Co., 163 Fed., 519; 

Circuit Court of Appeals, 8th Cu'cuit, August 22, 1908. 

This allegation could be improved in point of directness, but 
it was evidently intended to mean, and we think it does mean^ 
that the coupler on the "B'' end of the car was out of repair in 
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that the uncoupling chain was kmked, and that, in consequence, 
that coupler was inoperative in that it would not couple auto- 
matically by impact, and could not be imcoupled witnout the 
necessity of a man going between the ends of tne cars. If that 
was so, one of the couplers with which the car was equipped did 
not meet the requirements of the statute. — Van Devanter, C, J., 
p. 520. 

V. S. V. SoiUhem Pacific Co,, 167 Fed., 699. 

Districtt ourt, NorthemDistrict of California, December 4, 1908. 
If this car left Truckee while the chain was so ^* kinked,'' and 
while in this condition the coupler was inoperative, requiring the 
reasonable necessity of a man to go between the cars to couple or 
uncouple them, your verdict should be for the Government. — 
De Haven, D. J., p. 702. 

J7. S, V. Baltimore & 0, R. Co, [unreported]. 

District Court, District of Indiana, December 13, 1910. 

The Government's witness says that he saw that chain 
kinked ; that he undertook to manipulate that coupler and f oimd 
it was impossible because of the kmk. On the other hand, one 
witness for the defendant, as I recall, testified that the chain was 
too long, and it did kink, but that he succeeded in pullmg it out. 
Now, it is not difficult for a person who is used to weighing 
evidence to determine where the truth lies there, and you do not 
have to impute perjury to anybody. The witnesses for the rail- 
road themselves testified that the cnain kinked because it was too 
long, which, to my mind, is evidence sufficient to sustain the ver- 
dict on that coimt — to sustain a finding that the coupling was 
defective, and was not such a coupling as woidd uncouple by this 
appliance without the necessity of a man going in between the 
cars. — Anderson^ D. J. 

-(d). By reason of the curvature of the track on wliicli the cars in 
question are attempted to be coupled : 

HoJienleitner v. Southern Pacific Co,, 177 Ted., 796. 
Circuit Court, District of Oiegon, March 7, 1910. 

There is no charge in the complaint that the cars were not 

Erovided with couplers which would couple by impact when 
rought together, but the averment is that the lead track in the 
yards, where the plaintiff's intestate was at work at the time of 
his death, had a curve of about 20°, so that when the couplers 
in use on the cars bv which he was killed met they passed by 
each other and would not couple without a person going between 
the cars to adjust them, and that while the deceased was between 
the cars for that purpose he was struck and killed. * * * 
The cars must not only be provided with couplers, but the 
couplers must be such that when used they will couple together 
automatically If the cars hauled or used bjr a carrier engaged 
in such conmierce will not so couple, the law isl violated, whetner 
it is due to the character of the car, the kind of equipment used, 
or, in my opinion, the manner in which tracks employees are 
required to use in coupling or uncoupling cars or making up 
trams are located or built. The ultimate end sought by the 
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E. COUPLBBS. 

1. Provisions of the Law: 

That on and after the first day of January, eig^hteen hundred and 
ninety-eight, it shall be unlawful for any such common carrier to haul 
or permit to be hauled or used on its line any car used in moving 
interstate traffic not equipped with couplers coupling automatically 
by impact, and which can be uncoupled without the necessity of men 
going between the ends of the cars'. — Sec. t, Act March 2y 1893 [t7 Stat, at 
L., 631]. 

That the provisions and requirements of the Act entitled '* An Act 
to promote the safety of employees and travelers upon railroads by 
compelling common carriers engaged in interstate commerce to equip 
their cars with automatic couplers and continuous brakes and their 
locomotives with driving-wheel brakes, and for other purposes," 
approved March second, eighteen hundred and ninety-three, and 
amended April first, eighteen hundred and ninety-six, shall be held to 
apply to common carriers by railroads in the Territories and the Dis- 
trict of Columbia and shaU apply in all cases, whether or not the 
couplers brought together are of the sanw kind, make, or type; and 
the provisions and requirements hereof and of said Acts relating to 
train brakes, automatic couplers, grab irons, and the height of draw- 
bars shall be held to apply to all trains, locomotives, tenders, cars, 
and similar vehides used on any railroad engaged in interstate com- 
merce, and in the Territories and the District of Columbia, and to all 
other loconxotives, tenders, cars, and similar vehicles used in connec- 
tion therewith, excepting those trains, cars, and locomotives exempted 
by the provisions of section six of said Act of March second, eighteen 
hundred and ninety-three, as amended by the Act of April first, 
eighteen hundred and ninety-six, [i. e., trains composed of four-wheel cars or 
to trains composed of eight-wheel standard logging cars where the- height of sttch 
car from top of rail to center of coupling does not exceed twenty-five inches, or 
' locomotives used in hauling such trains when such cars or locomotives are exdvr 
sively used for the transportation of logs] or which are used upon street 
railways.— iS'^c. Jf, Act March «, 1903 [3t Stat, at L., 943]. 

2. The provision of the Act of 1893 that couplers shall be operative 

'^without the necessity of men going between the ends of the 
cars'' applies to coupling as well as to uncoupling operations. 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

We dismiss as without merit the suggestion, which has been 
made, that the words "without the necessity of men going 
between the ends of the cars," which are the test of comphance 
with section 2, apply only to the act of uncoupling. The phrase 
literally covers both coupling and uncoupling, and if read, as 
It should be, with a comma after the word "uncoupled,'' this 
becomes entirely clear. — Fuller , Chief Justice, pp. 18-19. 

Chicago, M. <& St. P. Ry. Co. v. Vodker, 129 Fed., 522; U. S. 
V. Chicago, M. <b St. P. By. Co., 149 Fed., 486; U. S. v. 
Central of Georgia By. Co., 157 Fed., 893; U. S. v. Nevada 
County N. 0. By. Co., 167 Fed., 695; Southern By. Co. v. Sim- 
mens, 55 S. E., 459; Montgomery v. Carolina <k N. W. B. Co., 
80 S. E., 83. 
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3. The Acts require that couplers shall be operative on both ends* 
of cars: 

TJ. S. V. Denver & R. G, R. Co,, 163 Fed., 519. 

Circuit Court of Appeals, 8th Circuit, August 22, 1908. 

An all-sufficient answer to this contention [that an uncoup- 
ling between a defective and an operative coupler may be effected 
by means of the lever attached to the operative coupler] is that 
the statute in terms requires that every car to whicn it applies 
shall be equipped with couplers" of a prescribed operative type, 
and the reasonable attainment of its manifest object renders it 
necessary that the coupler at each end of the car shall conform to 
this requirement. — Van Devanter, 0. J., p. 521. 

U. 8. V. Central of Georgia Ry, Co., 157 Fed., 893. 

District Court, NorthernDistrictof Alabama,September 27, 1907. 
The Safety Appliance Act requires that each coupler on a car 
be operative in itself, so that an employee will not have to go to 
another car to couple or uncouple the car in question. The pro- 
visions as to coupling and uncoupling apply to the coupler on 
each end of every car subject to the law. It is wholly immaterial 
in what condition was the coupler on the adjacent car or any other 
car or cars to which each car sued upon was, or was to be, coupled. 
The equipment on each end of these two cars must be in such 
condition that whenever called upon for use it can be operated 
without the necessity of men going between the ends of the cars. — 
Hundley, D. J., pp. 894-895. 

U. 8. V. PUladelpMa <fe R, Ry, Co,, 160 Fed., 696; U. 8. v. 
LouisviUe cfc N. R, Co,, 162 Fed., 185; TJ, 8, v. Chicago Great 
Western Ry, Co., 162 Fed., 775; U, 8. v. Nevada County N, G. R. 
Co,, 167 Fed., 695; U, 8, v. Atchison, T, & 8, F, Ry. Co,, 167 
Fed., 696; TJ, 8. v. 8outhem Pacific Co., 167 Fed., 699; U. 8. v. 
Baltimore cfe 0, R, Co,, 170 Fed., 456; U. 8. v. 8outhem Ry, Co., 
170 Fed., 1014; U. 8, v. Wahash R, Co,, D. C, S. D. Illinois, 
June 6, 1907, Humphrey, D. J. [unreported]; U, 8. v. Philadel- 
phia cfe R, Ry, Co. and tl. 8, v. Lehigh VaUey R, Co., D. C, E. D. 
Pennsylvania, Mar. 17, 1908, McPherson, D. J. [unreported]; 
U, 8. V. Pennsylvania R. Co., D. C, E. D. Pennsylvania, Mar. 
18, 1908, McPherson, D. J. [unreported]; U. 8.y. Atchison, T. cfe 
8, F. Ry. Co,, D. C, D. Arizona, July 17, 1908, S^oan, D. J. 
[unreported]; U, 8, v. Chesapealce cfe 0, Ry, Co., D. C, S. D. 
West Virgmia, Dec. 2, 1908, Keller, D. J. [unreported]; U. 8. v. 
Pennsylvania R. Co., D. C, W. D. Pennsylvania, Nov. 3, 1909, 
Orr, D. J. [unreported]; U, 8, v. 8outhem Pacific Co,,I>, C, D. 
Nevada, Nov. 24, 1909, Farrington, D. J. [unreported]. 

But see: 

U. 8. V. Northern Pacific Ry. Co, [unreported]. 

District Court, Western District of Washington, Dec. 5, 1913. 

In connection with the claim regarding this caboose, that 

the coupling device was out of repair, and that it was necessary 

♦The end of the car on which the brake staff is located is known in practice as the 
**5 " enrf, the opposite end of the car being known as the "^" em. When there 
are two brake staffs on the same car, as well as on cars without any brake staff, 
the end of the car toward which the push rod travels is known as the "J5 " end. 
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10. The use of a car on which a coupler is inoperative is the same 
in legal effect as it such car had never been equipped with auto- 
matic couplers. 

Taggart v. Republic Iron cfe Steel (7o., 141 Fed., 910. 

Circuit Court of Appeals, 6th Circuit, November 13, 1905. 
To the suggestion that the presence of the automatic coup- 
lers changed the situation, it may be said that such a coupler to 
be effective must work. * * * But, however that may be, a 
car with an automatic coupler that will not work is to all intents 
and purposes a car without an automatic coupler, and the switch- 
man must handle it in the old way, dangerous though that may 
be. — Richards J (7. J., p. 912. 

Elmore v. Seaboard AirlAne Ry.Co.f 41 S. E., 786. 
Supreme Court of North Carolina, June 13, 1902. 
If the automatic coupler was out of repair for a length of 
time reasonably sufficient to have it repaired, and this was not 
done, it was the same thing as the failure to have the automatic 
coupler on that car. — dark., J, p. 787. 

Montgomery v. Carolina <Sb N. W. R. Co., 80 S. E., 83; Luken v. LaJke 
Shore & M. 8. Ry Co., 154 111. App., 550. 

Per Contra: 

Kansas City, M. & B. R. Co. v. Flippo, 35 So., 457; U. S. v. Toledo Termmal R. 
Co., D. C., N. D. Ohio, June 15, 1909, Cochran, D. J. [unreported]. 

11. A carrier is liable under the Acts for the. failure of an employee 
to connect an uncoupling chain as well for allowing such a 
chain to become disconnected. 

U. S. V. Great Northern Ry, Co., 150 Fed., 229. 

District Court, Eastern District of Washington, Nov. 28, 1906. 
. If a common carrier can excuse itself because a particular 
equipment is out of repair, without even explaining why, then 
it could equip all of its cars, leaving the equipment disconnected, 
which would require brakemen to enter between them for the 
purpose of couplmg the same, thereby defeating the purposes of 
the law altogether. * * * In sucn a case, until tne chain is 
connected, a car is not equipped with couplers ^' which can be 
uncoupled without the necessity of men going between the ends 
of the cars." * * * There are two phases of the case, there- 
fore, which are conclusive against the detendant: First, indulging 
the theory that apparatus, the working parts of which were in 
perfect order, and which only needed to be connected to make the 
appliance available, was out of repair because not connected, the 
defendant fails, because it was its duty in this regard to keep the 
car in repair; second, if the chain never had been connected, then 
the defendant never did equip the car in the manner provided by 
law, and in the absence of explanation, it must be presumed that 
this is the fact. — Whitson, 2?. J., pp. 230-231. 

U. S. V. Atchison, T. <k S. F. Ry. Co., 167 Fed., 696. 

DistrictCourt,NorthernDistrictof California, December 1,1908. 

You are instructed that section 2 of the Safety Appliance 

Act imposes upon the defendant an unqualified duty to equip 
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its cars with couplers coupling automatically by impact, and 
which can be uncoupled without the necessity of men going 
between the ends of the cars; and if the defendant hauled over 
its lines of railroad any cars which could not be so operated, 
either by reason of being improperly equipped or by reason of 
the origmal equipment being out of order or disconnected, or 
otherwise inoperative, your verdict should be for the Govern- 
ment as to each and every car so hauled. — Be Haven, D. J*., 
p. 697. 

U. S, V. Terminal R, Ass^n. of St Louis [unreported]. 

District Court, Eastern District of Missouri, June 3, 1908. 
There is no dispute, therefore, that the chains were un- 
coupled; and it makes no difference whether the chains were 
broken in fact in the links of the chain or were merely discon- 
nected. It was the duty of the railroad company and its em- 
ployees to see that those chains were in condition so that they 
could be used as this Act contemplates. They should be in 
such condition that they could be used without necessitating a 
man going in between the cars. I fail to find any difference, 
under the provisions of this Act, between a chain tnat happens 
to be broken in a link and a chain that is uncoupled and inopera- 
tive. — Dyer, D, J. 

Per Contra : 

U. 8. V, Illinois Central R. Co., 156 Fed.. 182. 

12. The Acts, while permitting such equipment, do not require that 
cars shall be equipped with double levers: 

U. 8, V. PhiladdpJiia dk B. By. Co., 160 Fed., 696. 

District Court, Eastern District of Pa., March 17, 1908. 
In some instances the lever comes entirely across the ends 
of the car, so that at whichever side the brakeman or employee 
happens to be standing he may perform whatever operation is 
necessary for the purpose of uncoupling. On some of the cars, 
perhaps the most of them, as the testin oivy would seem to indi- 
cate, X believe it is only upon one side, and then, of course, they 
can only be used from that side, but nevertheless they can be 
so used. That is the provision of the statute. — McPherson, D. J., 
p. 698. 

U. 8. V. Pennsylvania R. Co. [unreported]. 

District Court, Eastern District of Pa., March 18, 1908. 
That [uncoupling] is done necessarily through the use of a 
lever, sometimes of a lever that runs across the entire end, and 
sometimes of a lever that runs only halfway across, and is, as 
has been testified to you, always upon the left-hand side of the 
car as one faces it. Either lever complies with the provision 
of the statute. — McPherson, D. J. 

Norfolk cfe W. By. Co. v. U. 8., 177 Fed., 623. 

50611—15 6 
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— (a). But if double levers are provided, the Acts require that they 
shall be operative fronueither side of the cars to which they are 
attached. 

Norfolk cfe F. Ry. Co, v. Z7. S., 177 Fed., 623. 

Circuit Court of Appeals, 4th Circuit, March 4, 1910. 
On the other hand, there is no restriction upon the placing 
of two such levers, one on each side, on the end of any or all its 
cars, if the companies desire or deem it conducive of more effec- 
tive operation of the coupling automatically by impact without 
the necessity of men going between the ends of the cars. But 
while this is true, these levers, whether one or more, become 
parts of the coupling device itself, and we think a fair construc- 
tion of the statute requires us to hold that the device itself must 
be in such repair as to be capable of operation, and if the levers 
furnished to operate it, whether one or two at the end of the 
car, should, as such parts of it, be kept in condition to operate 
it; that, if there be two, one on each side of the end of a car, 
and one be maintained in a condition capable of operation and 
the other not, the latter is calculated only to deceive the em- 
ployee and under some conditions perhaps create a necessity, 
m other conditions at least a temptation, to be negligent and 
step between the cars to uncouple them by hand. The defective 
lever has no business there ana should be either made operative 
or taken away, as it renders, in the true sense of the statute, 
the coupling device of which it is a part, defective. — Dayton, 
B, J., p. 627. 

13. The operation of automatic couplers is a proper subject for expert 

testimony: See Part V, Item 8 p. 209, post 

— (a). The exhibition of model couplers to the jury, merely for the pur- 
pose of illustrating particular defects, is permissible. See Part 
V, Item 8-(a), p. 210, 'post 

14. Congress, in drafting the Acts, took cognissance of the mechanical 

difficulties incident to the interchange of couplers. 

Johnson V. Soutkem Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

The diligence of counsel has called our attention to changes 
made in the bill in the course of its passage, and to the debates in 
the Senate on the report of its committee, 24 Cong. Rec.,pt. 2, 
pp. 1246, 1273, et seq. These demonstrate that the difficulty 
as to interchangeability was fully in the mind of Congress and 
was assumed to be met by the language which was used. — 
Fuller, Chief Jusiice, p. 20. 

15. The use by a railroad company of a switch engine having no 

uncoupling levers does not constitute a violation of the Acts 
unless it is shown that such levers are necessary to enable the 
engine to be coupled automatically by impact and to be un- 
coupled without the necessity of men going between such engine 
and the vehicle from which it is to be iincoupled. 

V. S. V. Montpelier cfe W. R. R. Co,, 175 Fed., 874. 
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F. OBAB IKONS OB HANDHOLDS. 

1. Provisions of the Law: 

That from and after the first day of July, eighteen hundred and 
ninety-five, until otherwise ordered by the Interstate Commerce 
Commission, it shall be unlawful for any railroad company to use any 
car in interstate commerce that is not provided with secure grab irons 
or handholds in the ends and sides of each car for greater security to 
men in coupling and uncoupling cars. — Sec. 4, Act March 2, 189S [£7 Stat, 
at L., 5S1]. 

That on and after July first, nineteen hundred and eleven, it shall 
be unlawful for any common carrier subject to the provisions of this 
Act to haul, or permit to be hauled or used on its line, any car subject 
to the provisions of this Act not equipped with appliances provided 
for in this Act, to wit: All cars must be equipped with secure sill 
steps and efficient hand brakes; all cars requiring secure ladders and 
secure running boards shall be equipped with such ladders and running 
boards, and all cars having ladders shall also be equipped with secure 
handholds or grab irons on their roofs at the tops of such ladders: 
Provided , That in the loading and hauling of long commodities, re- 
quiring mor^ than one car, the hand brakes may be omitted on all 
save one of the cars while they are thus combined for such purpose. — 
Sec. 2, Act April 14, 1910 [36 Stat, at L., 298]. 

2. The purpose of handholds is to secure the safety of men engaged 

in coupling and nnconpling cars. 

Dawson v. Chicago, R, L <Sb P. Ry. Co., 114 Fed., 870. 

Circuit Court of Appeals, 8th Circuit, March 31, 1902. 

The purpose of requiring grip irons or handholds to be 
placed at the end of cars used in interstate commerce seems to 
have been to afford greater security for employees when they 
are in the act of coupling or uncoupUng cars. — Thayer, O. J., 
p. 871. 

U. 8. y. Boston cfe M, R, Co., 168 Fed., 148. 

District Court, District of Massachusetts, January 5, 1909. 
Now, taking that section as it stands, and giving due 
weight to the language in which the requirements are expressed, 
we have to consider just what they mean as applied to the 
question arising in this case, and I shall instruct you, gentlemen, 
that section 4 requires secure grab irons or handholds at those 
points in the end of each car where they are reasonably necessary 
m order to afford to men couphng or uncoupUng cars greater 
security than would be afforded them in the absence of any grab 
iron or handhold at that point or of any appUance affording 
equal security with a grab iron or handhold. — Dodge, D, J,, 
pp. 150-151. 

J7. S> V. Northern Pacific Ry, Co. [unreported]. 

District Court, Western District of Washington, Dec. 5, 1913. 

This handhold or grab iron must be secure — that is, so it 

would not fail a man when he needed it — and it must be so placed 

and of such nature as to conduce to the greater security of a man 

who is couphng or uncoupUng the cars. * * * As the 
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reading of the Act indicates, these handholds are for the protec- 
tion of the men engaged in the work of couplinjg or nncouplii^ 
cars. In order to faithfully comply with tne few these hano- 
holds shoidd be so located on a car and at such points where they 
are reasonably required in order that a briUceman or switchman 
may be afforded greater security than would be afforded him in 
the absence of such handholds. — Cushman, D, J, 

8. Handholds are required in the ends and sides of all cars to which 
the Acts apply; 

U. 8. V. Chicago dk N. W. Ry. Co., 157 Fed., 616. 

District Court, District of Nebraska, December 30, 1907. 
No reason is perceived whj a different intention should be 
imputed to Congress in requirmg grab irons upon cars and in 
reguirin^ automatic couplers upon the same cars. The mis- 
chief to DC avoided wds tne same in either case, and the remedy 
sought by Congress was obviously the same, and the assimilatioD 
of the language in the amendatory Act to that used in sections 
1 and 2 of the original Acts leads to the conclusion that it was 
for the purpose of oroademng the Act from its original purpose, 
as expressed in section 4, in order to make it necessary to pro- 
vide grab irons on a car whenever it was necessary to provide 
automatic couplers and a train-brake systeui,—^ Hunger, D. J., 
p. 618. 

U. 8. V. Baltimore & 0. R. Co., 184 Fed., 94. 

District Court, Western District of Virginia, November 28, 1910. 
As it is not possible to properly assert that in enacting sec- 
tion 4 Congress was requiring the performance of an act which all 
men wiU agree would be entirely useless, it must be admitted 
that Congress may itself have passed judgment on the utility of 
handholds, in adcution to other appliances, in both the ends and 
sides of all cars. If so, it is certam that neither judges nor juries 
have any power to review the judgment of Congress; and, if so, 
it would have been submitting to tne jury the wisdom or want of 
it displayed by Congress to have submitted the case at bar to the 
jury. * * * As I construe the statute, it indicates that Congress 
has itself passed judgment on the utility of handholds in the ends 
and sides of cars, and it must be read as an absolute requirement. 
In a case, therefore, where it is admitted that there were no hand- 
holds in the sides of the cars, I am unable to perceive that there 
was any question of fact to be left to the jury. — McDoweU, D. J., 
pp. 97, 98. 

8outhem R]h Co. v. Railroad Com, of Ind.^ 100 N. E., 337. See also 
Adm. Ruling No. 67, cited at p. 48, ante. 

— (a). And the maintenance of only one handhold on each side of a 
car is not a compliance with the Acts. 

U. 8. V. Wabash'Pittshurgh Terminal Ry. Co. [unreported]. 

District Court, Western District of rennsylvania, Nov. 3, 1909. 

Now, I hold, and so instruct you, that the maintenance of 

one grab iron or handhold on each side of the car near the "B** 

end thereon is not a compliance with the Act of Congress. I 

think the necessity of having such grab irons or handholds upon 
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the sides of the car near either end of the car is fairly contem- 
plated by the very language of the Act, because it contemplates 
m this language, "secure grab irons or handholds in the sides of 
each car/' It contemplates, it seems to me, although it is not 
exactly plain, that the side of each car ought to have more than 
one grab iron or handhold. — Orr, D. J , 

4. Any reasonable substitute for a handhold is a handhold within 
the pnrview of the Acts : 

TJ. 8. V. Boston cfe M, R, Go,, 168 Fed., 148. 

District Court, District of Massachusetts, January 5, 1909. 
If at any place in the end of this car there was not a grab iron 
or handhold, properly speaking, but some other appliance, such 
as a ladder or brake lever, or whatever else you please, which 
afforded equal security with a grab iron or a nandhold at that 
point, then I shall instruct you that the law has not been violated 
so far as a grab iron or handhold at that point is concerned. 
Having something there which performs aU the functions of a 
grab iron or a handhold is just tne same thine as having what is 
properly called a grab iron or a handhold at that point. It mav 
not be possible to say that a coupling lever or a ladder is a grab 
iron or a handhold, but if it affords the same security to a man 
who may need to use one that a grab iron or a handnold, prop- 
erly speaking, would afford, then, in my judgment, the statute 
has not been violated. — Bodge, D, J., p. 151. 

U. S. V. Baltimore & 0, R, Co., D. C, N. D. West Virginia, Jan. 
18, 1909, Dayton, D. J. [unreported]; U. 8. v. BcUtimore cfe 
0. B. Co., D. C, N. D. Ohio, June 15, 1909, Cochran, D. J. 
[unreported]. 

— (a). Bnt the necessity of handholds on passenger equipment is not 
obviated by the presence thereon of air, steam, or signal hose» 
conpling chains, hand-brake shafts, or other appliances affording 
some measure of security to employees while coupling and uncou- 
pling cars; 

U. 8. V. Norfolk & F. B. Co., 184 Fed., 99. 

— (b). And the necessity of handholds in the sides near the rear ends of 
tenders- is not obviated by the fact that uncoupling levers extend 
practically across the rear ends thereof, in such a position and 
of such a character as to serve as handholds, unless it is shown by 
the defendant that handholds, if applied, would not contribute 
to the greater security of employees in coupling and uncoupling 
cars: 

TJ. 8. r. Baltimore cfe 0. R. Co., 184 Fed., 94. 

— (c). The determination of what is, and what is not, a handhold within 
the purview of the Acts, is exclusively within the province of the 
jury. See Part V, Item 7, p. 208, post 

(i). The competency of op^itings in the buffers on the ends of 
cars, as substitutes for handholds, is not a proper subject for ex- 
pert testimony, where such openings are subject to the personal 
inspection of the jury. See Part V, Item 8-(a), p. 209, post 
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G. STANDASD HEIGHT OF DRAWBAKS. 

1. ProTisions of the Law: 

That within ninety days from the passage of this Act the /: meri- 
can Railway Association is authorized hereby to designate to the 
Interstate Commerce Commission the standard height of drawbars 
for freight cars, measured perpendicular from the level of the tops 
of the rails to the centers of the draTrbars, for each of the several 
gauges of railroads in use in the United States, and shall fix a maxi- 
mum variation from such standard height to be allowed between the 
drawbars of empty and loaded cars. XTpon their determination being 
certified to the Interstate Commerce Commission, said Commission 
shall at once give notice of the standard fixed upon to all common 
carriers, owners, or lessees engaged in interstate commerce in the 
United States by such means as the Commission may deem proper. 
But should said Association fail to determine a standard as above 
provided, it shall be the duty of the Interstate Commerce Commis- 
sion to do so, before July first, eighteen hundred and ninety-four, and 
immediately to give notice thereof as aforesaid. And after July first, 
eighteen hundred and ninety-five, no cars, either loaded or unloaded, 
shall be used in interstate traffic which do not comply with the standard 
above provided for.— Sec. 5, Act March 2, 1893 [27 Stat, at L., 531]. 

* * * Said Commission is hereby given authority, after hearing, 
to modify or change, and to prescribe the standard height of draw- 
bars and to fix the time within which such modification or change 
shall become effective and obligatory, and prior to the time so fixed it 
shall be unlawful to use any car or vehicle in interstate or foreign 
traffic which does not comply with the standard now fixed or the 
standard so prescribed, and after the time so fixed it shall be unlawful 
to use any car or vehicle in interstate or foreign traffic which does not 
comply with the standard so prescribed by the Commission. — Sec. 3, Act 
April U, 1910 [36 Stat, at L., 298» 299}. 

[The text of the Commission's Order prescribing 
the height of drawbars will be found in the Appendix, 
p. 244, post] 

2» Standard height of drawbars. 

St. Louis, L M. <b S. By. Co. v. Taylor, 210 U. S., 281. 
Supreme Court, May 18, 1908 

We think that it [the Act] requires that the center of the 
drawbars of freight cars used on standard gauge railroads shall 
be, when the cars are empty, 34^ inches above the level of the 
tops of the rails; that it permits, when a car is partly or fully 
loaded, a variation in the neight downward, in no case to exceed 
3 inches; that it does not require that the variation shall be 
in proportion to the load, nor that a fully loaded car shall ex- 
haust the full 3 inches of the maximum permissible variation 
and bring its drawbars down to the height of 3H inches above 
the rails. If a car, when unloaded, has its drawbars 34^ inches 
above the rails, and, in any stage of loading, does not lower its 
drawbars more than 3 inches, it complies with the requirements 
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of the law. If, when unloaded, its drawbars are of greater or 
less height than the standard prescribed by the law, or if, when 
wholly or partially loaded, its drawbars are lowered more than 
the maximum variation permitted, the car does not comply with 
the requirements of the law. — Moody ^ Justice^ p. 289. 

TJ, S, V. Atchison, T, cfe 8. F, Ry, Co. [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908. 
The Act also provides that it shall be unlawful for any such 
common carrier to use any freight car equipped with a drawbar 
which, measuring perpendicularly from the level of the tops of 
the rails to the center of such drawbar, shall be more than 
34 J inches in height or less than 3H inches in height; it being 
assumed in such measurement that the rails are on the same 
level as the car equipped with such drawbar. — Sloan, D. J. 

See also Southern Ry. Co. v. Crockett, 234 U. S., 725; Chicago, 
M, cfe P. S. Ry. Co. V. U. S., 196 Fed., 882; St. Louis, I. M. cfc 
S. Ry. Co. V. Neal, 78 S. W., 220. 

(a). ''Shims" defined. 

St. Louis, L M. cfe S. Ry. Co. v. Taylor, 210 U. S., 281. 
Supreme Court, May 18, 1908. 

The evidence showed tHat drawbars which, as originally con- 
structed, are of standard height, are lowered by the natural effect 
of proper use; that, in addition to the correction of this tendency 
by general repair, devices called shims, which are metallic wedges 
01 different thickness, arc employed to raise the lowered drawbar 
to the legal standard; and that in the caboose of this train the 
railroad lurnished a sufficient supply of these shims, which it 
was the duty of the conductor or orakeman to use as occasion 
demanded. — Moody, Justice, p. 294. 

3. The Acts prohibit the nse of a coupler the drawbar of which is 
lower than the standard height, even though such conpler is on 
the front end of a locomotive and is not s d after an attempt to 
nse it has been nnsnccessfnl. 

Chicago, M. db P. S. Ry. Co. v. V. S., 196 Fed., 882. 
Circuit Court of Appeals, 9th Circuit, May 6, 1912. 

It may be true that no reasonably prudent railroad employee 
would have attempted to couple to tne front end of the loco- 
motive with knowledge of its condition, but that fact does not 
avoid the violation of the statute. The defective drawbar 
remained a danger and a menace, and when all is said, the fact 
remains that its use in that condition was prohibited. [Citing 
163 Fed., 519, and other cases.] We are referred to Wabash R. 
Co. V. TJ. S., 172 Fed., 864, as authority for the proposition that 
a locomotive engine used in interstate commerce need not neces- 
sarily have an automatic coupler at both ends. The court in 
that case held there was no violation of the Safety Appliance 
Act in the use of an engine which had originally been equipped 
with automatic couplers at the A-end and the B-end, but there- 
after the lock-chain had been disconnected and the knuckle 
removed from the coupler at the B-end, leaving that coupler in 
such condition that no other car could be coupled thereto or 
uncoupled therefrom, and where it appeared that the coupler at 
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the A-end was the onl y one used at the tune in question in moving 
interstate traffic. While with all respect for that court we are 
inclined to doubt the correctness of tnat ruling, we find it suffi- 
cient for the present case to point to the difference between that 
case and this. There the coupler had been disconnected and the 
Iniuckle taken out ''in pursuance of a purpose that it should not 
be used." In the case at bar the plaintiff in error was found 
using a defective coupler at one end of the engine, and thereafter 
having reversed the en^e, was found using the other end for 
the purpose of transferrmg oars. Nothing was shown indicative 
of a purpose to refrain from using both ends of the locomotive 
for coupling, and no portion of the defective coupling device was 
removed. That device remained as it was before, a trap to the 
unwary. — Gilbert, C, J., pp. 884-885. [Affirming the judgment of 
the District Court for tne District of Montana, ana cited with 
apparent approval by the Supreme Court in Southern Ry. Co. v. 
Crockett, 234 U. S., 725.] 

U. S. V. Chicago, M. <& P. S, Ry. Co. [unreported]. 
District Clourt, District of Jiontana, May 2, 1911. 
As I view the law, it is illegal for a railroad company to use 
an engine in the condition in wmch this engine undoubtedly was, 
even though the defective end was not actually employed. By 
the law it was intended to prohibit a railroad company from using 
a car or engine having a detective coupler only upon one end, even 
though that coupler was so defective that a reasonably prudent 
man would not undertake to make a coupling therewith. The law 
was intended to protect the lives and safety of all employees, 
whether they are reasonably prudent or not. As I view it, an 
engine in the condition in whicn this was was a possible source of 

freat danger, in that if an employee were standing upon the f oot- 
oard and the head of the deiective coupler was so low as not to 
engage with the coupler upon a car in proper condition, thus 
permitting the two cars to come close together, the employee 
might be crushed. Or, upon the other hand, an employee ot little 
experience or caution might undertake, in case of emergency, to 
couple the defective coupling with that of another car, and thus 
imperil his safety or his life. In that view I have excluded the 
testimony offered on behalf of the defendant and declined to give 
certain requested instructions, and it becomes your duty to find a 
verdict in favor of the plaintiff in accordance with the prayer of 
the complaint. — Dietrich, D. J. [Affirmed by the Circuit Comt 
of Appeals for the 9th Circuit in Chicago, m. <Sb P.8. Ry. Co. v. 
V. 8., 196 Fed., 882, avie.] 

See also: 

Southern Ry. Co. v. Crockett, 234 U. S., 725. 
Supreme Court, June 22, 1914. 

We deem the true intent and meaning to be that the provi- 
sions and requirements respecting train brakes, automatic coup- 
lers, grab irons, and the height oi drawbars shall be extended to 
all railroad vehicles used upon any railroad engaged in interstate 
commerce, and to all otner vehicles used in connection with 
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them^ so far as the respective devices and standards are capable 
of being installed upon the respective vehicles. It follows that 
by the Act of 1903 the standard height of drawbars was made 
applicable to locomotive engines as well as to freight cars. And 
so it was held by the Circuit Court of Appeals for the Ninth 
Circuit in CUcagOy M. <b P. S. Ry. Co. v. U. S., 196 Fed., 882,— 
Pitney f JiLStice, pp. 737-738. 

4. If a drawbar is lower than the standard height, it is immaterial 
whether snch condition results from the sagging of the drawbar from 
the frame or from the sagging of the entire frame. 

Atchison, T. & 8. F\ Ry. Co. v. U.S., 198 Fed., 637. 

Circuit Court of Appeals, 7th Circuit, April 23, 1912. 

In a train used in interstate traffic plaintiff in error had a 
car whose drawbar was less than the standard height above the 
rails. This condition was observed by the Government inspector 
15 minutes before the train left the yard. Violation of the 
statute is questioned on the ground that the condition resulted, 
not from any defect in the drawbar itself or in its attachment to 
the frame of the car, but from the breaking of a king-pin whereby 
the frame to which the drawbar remained securely attached 
was lowered. But the statute (sec. 5) provides that ''no cars, 
either loaded or unloaded, shall be used in intersta'te traffic 
which do not comply with the standard above provided for.'' 
So it is immaterial wnether the lowering was caused by the sag- 
ging of the drawbar from the frame or the sagging of the entire 
Frame; and the resulting condition of noncompliance with the 
standard height would be as observable in the one ease as in the 
other.— iSaifcer, C. J,, pp. 637-638. 

6. The delegation to the Interstate Commerce Commission and the 
American Hallway Association of authority to designate the 
standard height of drawbars is not unconstitutional . 

See Item B-l-(a), p. 10, ante. 

H. HANDBRAKES. 

1. Provisions of the law: 

That on and after July first, nineteen hundred and eleven, it shaU 
be unlawful foi any common carrier subject to the provisions of this 
Act to haul, or permit to be hauled or used on its line any car subject 
to the provisions of this Act not equipped with appliances provided 
for in this Act, to wit: All cars must be equipped with secure sill 
steps and efficient hand brakes; all cars requiring secure ladders and 
secure running boards shall be equipped with such ladders and run- 
ning boards, and all cars having ladders shall also be equipped with 
secure handholds or grab irons on their roofs at the tops of such 
ladders: Provided^ That in the loading and hauling of long commodi- 
ties, requiring more than one car, tiie hand brakes may be omitted 
on all save one of the cars while they are thus combined for such 
purpose.— i$€C. ^, Act April 14, 1910 [3$ Stat, at L., i^98\. 
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2. ^'Efficient/' as nsed in the second section of the Act of 1910, defined. 

TJ. S. V. Northern Pacific Ry. Co. [unreported]. 

District Court, Western District of Washington, Dec. 5, 1913. 
Another section of the Act provides each car shall be 
equipped with an efficient hand brake. Now, it is claimed by 
the Government that this hand brake was not efficient. All the 
court can tell you about what efficiency means is that it shall be 
effective as a hand brake. If it is so out of order that it was 
ineffective as a hand brake, the other qualifications being present 
that I pointed out to you, it would be a violation of the law to 
haul or use a car in that condition. If it was somewhat out of 
order and it was still effective and efficient as a hand brake, it 
would be no violation. * * * in considering the efficiency of 
a hand brake, the jury will take into consideration the manner in 
which hand brakes are generally operated and the purpose of the 
ratchet key. The efficiency of a hand brake has reference to two 
things: Its efficiency for the purpose of stopping a car or train, 
or to hold the same, and its efficiency as a matter of safety to the 
brakeman or switchman or other employee engaged in that work 
calling'for the use of the hand brake. Therefore, if you beUeve 
that the ratchet key was missing, and its absence rendered that 
hand brake incapable of being efficiently operated in the regular 
and' usual manner and would subject an employee using the 
same to greater danger than he would be sufcjected to if the 
ratchet key were present, you should find on that issue for the 
Government. — CusTiTrvan, D, J, 

I. EXCEPTIONS TO THE APPLICATION OP THE ACTS. 

1. Provisos in the Acts. 

* # « Provided, That nothing in this Act contained shall apply to 
trains composed of four-wheel cars or to trains composed of eight- 
wheel standard logging cars where the height of such car from top of 
rail to center of coupling does not exceed twenty-five inches, or to 
locomotives used in hauling such trains when such cars or locomotives 
are exclusively used for the transportation of logs. — Sec. 6^ Act March 2, 
189S [27 Stat, at X., 531], as amended April J, 1896 [29 Stat, at L., 85]. 

* * * and the provisions and requirements hereof and of said Acts 
relating to train brakes, automatic couplers, grab irons, and the height 
of drawbars shaU be held to apply to aU trains, locomotives, tenders, 
cars, and similar vehicles used on any railroad engaged in interstate 
commerce, and in the Territories and the District of Columbia, and to 
aU other locomotives, tenders, cars, and similar vehicles used in con- 
nection therewith, excepting those trains, cars, and locomotives ex- 
empted by the provisions of section six of said Act of March second, 
eighteen hundred and ninety-three, as amended by the Act of ApiU 
first, eighteen hundred and ninety-six, or which are used upon street 
railways.— ^ec. 7, Act March 2, 1903 [32 Stat, at L., 943]. [But see Item C-4, 
p. 33, ante.] 

* * * AU cars must be eqtiipped with secure sill steps and efficient 
handbrakes; all cars requiring secure ladders and secure runnin.^ 
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boards shall be equipped with such ladders and ruxuiing boards, and all 
cars having ladders shall also be equipped with secure hand holds or 
grab irons on their roofs at the tops of such ladders: Provided, That in 
the loading and hauling of long commodities, requiring more than one 
car, the hand brakes may be omitted on all save one of the cars while 
they are thus combined for such purpose. — Sec. 2, Act April 14, 1910 [SB 
Stat, at L., 298]. 

That any common carrier subject to this Act using, hauling, or 
permitting to be used or hauled on its line, any car subject to the 
requirements of this Act not equipped as provided in this Act, shall 
be liable to a penalty of one hundred dollars for each and every such 
violation, to be recovered as provided in section six of the Act of March 
second, eighteen hundred and ninety-three, as amended April first, 
eighteen hundred and ninety-six: Provided, That where any car shall 
have been properly equipped, as provided in this Act and the other Acts 
mentioned herein, and such equipment shall have become defective 
or insecure while such car was being used by such carrier upon its 
line of railroad, such car may be hauled from the place where such 
equipment was first discovered to be defective or insecure to the 
nearest available point where such car can be repaired, without lia- 
bility for the penalties imposed by section four of this Act or section 
six of the Act of March second, eighteen hundred and ninety-three, as 
amended by the Act of April first, eighteen hundred and ninety-six, if 
such movement is necessary to make such repairs and such repairs 
can not be made except at such repair point; and such movement or 
hauling of such car shall be at the sole risk of the carrier, and nothing 
in this section shall be construed to relieve such carrier from liability 
in any remedial action for the death or injury of any railroad employee 
caused to such employee by reason of or in connection with the move- 
ment or hauling of such car with equipment which is defective or 
insecure or which is not maintained in accordajice with the require- 
ments of this Act and the other Acts herein referred to; and nothing 
in this proviso shall be construed to permit the hauling of defective 
cars by means of chains instead of drawbars, in revenue trains or in 
association with other cars that are commercially used, unless such 
defective cars contain live stock or "perishable" freight. — Sec. 4, Act 
April 14, 1910 [36 Stat, at L., 298, £99]. 

(a). ''Necessary," as used in the proviso in the Act of 1910, defined: 

Z7. S. V. Northern Ps,€ific Ry. Co, [unreported]. 

District Court, Western District of Washington, Dec. 6, 1913. 
Regarding the other two counts which concern missing 
coupling and uncoupling levers at Auburn, you will determine 
whether or not it was necessary to haul those cars on beyond 
Auburn, in order to repair these defects, to some repair point. 
Now, what is necessary, you are to determine as practical men. 
It means what was reasonably necessary, operating a road as 
practical men should, in view of this law. It does not mean 
whether it would have been possible with the utmost endeavor 
to have repaired them there, taking unlimited time; it does not 
mean anything of that kind. * * * 
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And by ''necessary" is not meant that it was impossible to 
repair said cars at Aubum, by sending out repair car or sending 
men from the shops to repair the same; but if you believe that 
the only practicable method of railroading requires that such 
cars when out of repair should be taken to the shops for that 
purpose, and that it was reasonably necessary in view of the 
practicable >perati)n of railroading to repair such cars in the 
shops, then the movement thereof for such purpose was not a 
violation of the law, and you will find for the defendant on these 
causes of action. — Oushman, D, J. 

(b). ''Nearest available point'' as used in tbe proviso in the Amendment 
of 1910, defined. 

U. 8. V. Northern Pdcific Ry. Co,, [unreported]. 

District Court, Western District of Washington, Dec. 6, 1913. 
The law provides that cars, after the discovery of defect, if 
properly equipped, the sense of it being if they are properly 
equipped when they left the last repair point, and the discovery 
of the delect has occurred while it is m use along the line, it 
must be taken to the nearest available repair point. The nearest 
available repair point means the nearest available repair point 
for making repairs of the kind that that car needs. Of course 
you can understand, as far as tlus law is cDncemed, an engine 
^mes within it. f here could be an engine partly, destroyed, 
and there might be very few repair points where it could be 
repaired. I state this extreme ilmstration to give you a means 
of understanding what the word "available means there. — 
Oushman^ D. J. 

2. The Acts, as amended prior to April 14, 1910, permitted the 
necessary movement of defective cars to the nearest point at 
which repairs might be effected, provided they were excluded from 
commercial use and dissociated from other cars commercially em- 
ployed ; * 

Southern Ry. Co, v. Snyder, 187 Fed., 492. 
• Circuit Court of Appeals 6th Circuit, May 3, 1911. 

While a carrier may move empty cars by themselves to 
repair shops for the purpose of having them placed in condition 
to comply with the Safety Appliance Acts, without being guilty 
of a violation of those Acts while engaged in an honest effort 
to meet their requirements, yet the cars m any movement for 
the purpose of repairing them after they so become defective 
must, in order not to be subiect to the Act, be wholly excluded 
from commercial use themselves and from other vehicles which 
are commercially employed. [St, Louis db S. F. R, Co, v. Delk, 
158 Fed., 931; U. S. v. Southern Pacific Co., 169 Fed., 407; 
Chicago Junction Ry. Co. v. Kin{i, 169 Fed., 372]. — Knappen, 
C. J., p. 497. 

Southern Ry, Co. v. Snyder, 205 Fed., 868. 

Circuit Court of Appeals, 6th Circuit,. June 3, 1913. 
In our former opinion we pointed out, in effect, that while 
a carrier may, without violating the Safety Appliance Acts, 
move empty cars by themselves for the purpose of having them 

* But see Item B-2, p. 10, ante. 
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placed in condition to comply with those Acts, yet, in any 
movement for the purpose even of repairs, after they have 
become so defective, such cars must, in order to escape subjec- 
tion to the Act, be wholly excluded from commercial use and 
from connection with other vehicles commercially employed, — 
Knappen, 0, J., p. 870. 

Chicago <& N. W. Ry. Co. v. V. S., 168 Fed., 236. 

Circuit Court of Appeals, 8th Circuit, March 10, 1909. 
The only practical method of railroading requires that such 
vehicles when out of repair shall be taken to the shops; and if 
they are wholljr excluded from commercial use themselves, and 
from other vehicles which are commercially eroployed, they do 
not fall within any of the classes covered by the Safety Appliance 
Acts. A carrier may move one or more cars by themselves to 
repair shops for the purpose of having them placed in a condition 
to conform to the Safety Apphance Acts without being guilty of 
a violation of those Acts wiiile thus engaged in an honest effort 
to meet their requirements. — Amidon, D, J,, p. 238. 

V. S. y. Southern Pacific Co., 169 Fed., 407. 

Circuit Court of Appeals 8th Circuit, April 3, 1909. 

As a corollary to the classification so made [in C. <fc N, W, 
By, Co. V. TJ. S., 168 Fed., 236] we reached and stated the con- 
clusion that any movement of vehicles after they became defec- 
tive, for the purpose of repairing them must, in order to escape 
the penalties imposed by the Act, be ^ Vholly excluded from 
commercial use themselves, and from other vehicles which are 
commercially employed." — Adams, C. J., p. 409. 

U. 8. V. Rio Grande Western Ry. Co., 174 Fed., 399. 

Circuit Court of Appeals, 8th Circuit, November 19-, 1909. 
Complaint is made that the court charged the jury that if 
they believed from the evidence as to anjr particular count, that 
the defendant moved the car therein sp^cined, that when it was 
so moved its coupling apparatus was so defective that it would 
not couple automatically by impact, or could not be uncoupled 
without the necessity or a man going between the ends of the 
cars coupled together, they should find the defendant guilty as 
to such count unless the movement and the only movement 
made was necessary for the purpose of repairing the defective 
coupler. If this instruction was correct in its application to the 
evidence upon the issues involved in the trial of any single count 
of the petition, it must be sustained. * * * There was no 
evidence that this car was hauled over to the shop for any other 
purpose than to have the necessary repairs made upon it or that 
its trip to the shop tracks was or could have been used for any 
other purpose than to secure the making of these necessary 
repairs. In this state of the case the charge of the court was 
warranted by the decision and opinion of this court in Chicago cfc 
N. W. Ry. (jo. v. TJ. S. [168 Fed., 236], and the judgment below is 
aflirmed. — Sanborn, C, J., p. 400. 

Siegel v. New YorTc Central & H. R, R. Co., 178 Fed., 873. 
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See also : 

Galveston, H. & S. A. Ry. Co. v. V. S., 199 Fed., 891. 

Circuit Court of Appeals, 5th Circuit, October 7, 1912. 

Under the Act oi March 2, 1903, before its amendment of 
1910, I think the carrier, if its train left a repau- point properly 
equipped, is not compelled upon discovery of a defect oetween 
repair points, to hold its tram at the pomt of discovery until 
the defect is remedied, in cases where it can not be remedied at 
such point with the means at hand, but has the right to move 
the train in its disabled condition to the nearest repair point, if 
necessary to accomplish the repairs. 

The courts are m conflict as to whether the statute permits 
this movement in connection with other cars being commercially 
used. The original and amendatory statutes prescribe no such 
limitation, and it does not seem to me that a movement can be 
said for that reason alone to be inhibited as a matter of law. — 
Gruhh, Z?. J. [concurring], pp. 896-897. 

TJ. S. V. Southern Pacific Co., 154 Fed., 897. 

District Court, District of Oregon, April 1, 1907. 
Admittedly, if a breakage occurs between stations where 
repair shops are located, and the repair can not be made without 
taking the car to such a place, the company can not be held liable 
until it has had the opportunity of matdng the repair, and in that 
event it would be justified in hauling the car in the train to the 
succeeding station, where such repairs could be made. — Wolver- 
ton, D. J., p. 901. 

U. S. y. Chicago Great Western Ry, Co., 162 Fed., 775. 

District Ciourt, Northern District of Iowa, May 6, 1908. 

But if such means and appHances were not at hand to so 
remedy the said defects, the defendant would have the right, 
without incurring the penalty of the law, to haul the cars upon 
which said air brakes so became defective or inoperative to the 
nearest repair point on its hne of railroad, where such defects 
could be repaired and the cars and air brakes put in an operative 
condition. — Reed, D. J,, p. 780. 

U. S. V. Atchison, T. cfc S. F. Ry. Co., 167 Fed., 696. 

District Court, Northern District of California, December 1 , 1908 . 
But if it did not at such time and p^jice have the requisite 
means or appHances at hand to remedy such defect and put the 
couplers and grab irons in operative condition, then it [defendant] 
womd have the right, without incurring the penalty of the law, to 
haul such car or cars to the nearest repair point on its hne where 
such defects could be repaired and the apphances put in operative 
condition. — De Haven, V. J., p. 698. 

V. 8. V. Southern PaciHc Co., 167 Fed., 699. 

District Court, Northern District of California, December 4, 1908. 

Should such defect be of a heavy nature only to be made at 

repair stations, then the company would have the right, without 

incurring the penalty of the law, to haul such car to the nearest 

place where such repairs can be made. — De Haven, D. J., p. 701. 
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JJ. S, V. Atchison, T, & S. F. Ry. Co., [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908. 
I charge you further that in the case of a car which may have 
its drawbar pulled out en route it is the duty of the common car- 
rier to make the necessary repair at the nearest point where such 
repair can be made. It may haul such car to such nearest point 
and no farther, using such care and caution as may be needed to 
insure the highest degree of safety and security while being so 
hauled. — Sloan, D. J. 

JJ, S, V. Louisville <& N, B, Co., 156 Fed., 193; U. 8. v. LouisviUe db 
N. R. Co., 156 Fed., 195; U. S.Y.Baltimore cfe 0. B. Co., D. C, 
N. D. West Virginia, Jan. 18, 1909, Dayton, D. J. [unreported]. 

But see: 

Chicago, M. & St. P. By. Co. v. U. S., 165 Fed., 423. 

Circuit Court of Appeals, 8th Circuit, November 27, 1908. 
Our conclusion is that the hauling by a railroad company 
from one State to another of a car not equipped with the required 
safety appliances, upon its own trucks, as a part of a train of^other 
cars movmg in interstate commerce, is a use of the defective car 
in violation of the Act of Congress, though it is empty and is being 
transported to a repair shop in the State of its destination. — 
Hoolc, C. J.,p. 424. 

U. S. V. St Louis, L M. cfe S. By. Co., 154 Fed., 516. 

District Court, Western District of Tennessee, June 11, 1906. 
On June 27 they [the defective cars involved] were hauled as 
a part of this freight train, composed of about thirty cars, out of 
the State of Tennessee into the State of Arkansas oy defendant 
railroad company. These two particular cars were way-billed 
to Baring Cross shops, Arkansas, near Little Rock, to be repaired. 

* * * The fact that these two cars were being hauled to the 
repair shops in the manner disclosed by the evidence can not 
avail the defendant. The statute makes no such exception. — 
McCaU, D. J., pp. 517-518. 519. 

(a). Bnt it was never intended by the Acts that a defective car 
should be removed from a repair point without repairs of statutory 
defects being made; 

TJ. S. V. Chicago Great Western By. Co., 162 Fed., 775. 

District Court, Northern District of Iowa, May 6, 1908. 
But if such defective or inoperative condition of the cou- 
plers and grab irons existed at a repair point on defendant's line, 
or at a place where such defects could have been remedied, then 
if it hauled said car or cars from such place in such condition, 
it would do so at its peril and be liable for the statutory penalty 
for so hauling or using such car described in any count of the 
petition. — Beed, D. J., pp. 779-780. 

TJ. S. y. Atchison, T. & S. F. By. Co., 167 Fed., 696. 

District Court, Northern District of California, Dec. 1, 1908. 

But if such defective or inoperative condition of the couplers 

and grab irons existed at a repair point on defendant's line, or 

at a place where such defects could have been remedied, then 

if it hauled said car or cars from such place in such condition it 
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would do so at its peril and be liable for the statutory penalty 
for so hauling or using such car described in any count of the 
petition. * * * 

You are instructed that if the defendant hauled any car 
over its line of railroad from or through any point in a defective 
condition it is wholly immaterial that the defendant had no 
shops, material, or faciUties for repairing the defects at that 
place if it can be shown that said car had started from a repair 
point upon the line of defendant's railroad in the same defective 
condition, and where such repairs could have been made had 
the defendant exercised reasonable diligence and foresight in 
providing such repair point with the proper material and faciU- 
ties for the making of all repairs necessary to comply with the 
Safety AppUance Act, your verdict should be for the Govern- 
ment as to each and every car so hauled. — De Haven, D, J., 
p. 698. 

U. S. V. Southern Pacific Co., 167 Fed., 699. 

District Court, Northern District of CaUfornia, Dec. 4, 1908. 
And if a defect exists at a repair point, or at any place 
where such defect could have been repaired, and the company 
moves the car while in the defective condition, it does so at ite 
periL and it becomes then subject to the penalty of the law. — 
i)e Haven, D. J,, p. 701. 

TJ. S. V. Baltimore & 0, R. Co, [unreported]. 

District Court, Northern District of West Virginia, Jan. 18, 1909. 
Now that you may understand that more fully let me say 
to you that it is entirely reasonable that a railroad company 
should be required to maintain repair shops or repair material 
and make inspections and repairs at places within reasonable 
distances of each other; that in establishing such repair points 
the company has the right, in the ordinary operation of their 
trains between those repair points, when a train is in operation 
and defects arise, reasonably, to carry the car, the appliances on 
which are broken or defective, to the first repair point, but they 
do not have the right, having carried it to that point, to take it 
beyond that point without discovering and without making the 
necessary repairs to those safety appliances attached to that car, 
and if they do carry it beyond that point they are liable to the 
penalty provided for by this law. — Vayton, D. J. 

TJ, 8. V. Baltimore cfe 0, R, Co. [unreported]. 

District Court, Northern District of Ohio, June 15, 1909. 

Now, I think that if a railroad company hauls a car out of an 

inspection and repair yard when a reasonable inspection would 

ascertain the defect, why, the railroad company is liable under 

this modified view of the meaning of the statute. — Cochran, D. J, 

U. S, V. Southern Pacific Co, [unreported]. 

District Court, District of Nevada, November 24, 1909. 

But if such a defective or inoperative condition of the cou- 
plers existed at a repair point on defendant's Une, or at a place 
where such defects coula have been remedied, then if it hauled 
such car or cars from such place in such condition, it would do so 
at its peril and be liable for the statutory penalty for so hauling 
or using such car. — Farrington, D, J, 
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Snyder v. Southern By, Co. [unreported]. 

Circuit Court, Eastern District of Tennessee, January 21, 1910. 

However, under the proof in this case it appeared that the 
car in question had arrived at the Coster yards of the defendant 
in a defective condition several days before the accident; that it 
had not been repaired at the Coster shops where it coxild have 
been repaired, but had been hauled away from this repair point 
enroute to the repair shops at Lenoir City, several miles away, 
for the purpose of being there repaked. 

I think it clear, under the authorities, that when the car was 
put in use even to be hauled to another repair shop after it had 
been for some time at a repair shop where it comd have been 
repaired it was being hauled in this defective condition in viola- 
tion of the Safety Appliance Act. [ U. S. v. OhicagOy M. <Sb St. P. 
By. Go., 149 Fed., 486; U. S. v. St. Louis, I. M. <k S. By. Co., 
154 Fed., 516; U. S. v. Lehidh Valley B. Co., 162 Fed., 410-412; 
v. S. V. PhUaddfhia & B. Bj. Co., 162 Fed., 405-409; Chicago, 
M. cfe St. P. By. Co. V. U. S., 165 Fed., 423; U. S. v. Atchison, 
T. cfe S. F. By. Co., 167 Fed., 696; V. S. v. Southern PaeUie Co., 
167 Fed., 699; U. S. v. Southern Pacific Co., D. C, D. Nevada, 
Nov. 24, 1909, Farrington, D. J. (unreported)]. 

Having undertaken to haul the car away from a repair point, 
it obviously remained, I think, within the provisions of the Act, 
even although the effort was afterwards made to detach the car 
and return it to the Kiioxville yard for repairs. — Sanford, D. J. 

U. S. V. St. Louis, I. M. db S. By. Co., 164 Fed., 516. 

— (i). Nor that a carrier subject to the Acts should excuse a failure to 

. repair a statutory defect at the point of its discovery by showing 

that the car involved was also defective in other respects which 

could have been repaired only at the point to which the car was 

moved. 

U. S. V. Southern Pacific Co., 154 Fed,, 897. 

District Court, District of Oregon, April 1, 1907^ 
A combining of other car defects with the defects com- 
plained of can afford no excuse for delaying the repairs requisite 
to a compliance with the law; and for uxis reason alone the 
answers are wholly insufficient. — IVolverton, D. J., p. 899. 

8. HELD : The proviso in the Amendment of 1910 is declaratory of the ju- 
dicial interpretation placed upon the Acts .as previously amended, 

Galveston, H. dk S. A. By. Co. v. U. S., 199 Fed., 891. 

Circuit Court of Appeals, 5th Circuit, October 7, 1912. 

By incorporating the provision just quoted, [proviso in the 
Act of 1910], and declaring the same as a supplement to the Act 
of 1893, we may safely imer that it was intended by Congress 
to rive the proper construction to the Act of 1893. — Pardee, 
O. djV^ 896. 

while the language of section 2 of the Act of March 2, 1903, 
might permit of a construction that would impose an absolute 
duty on the carrier, and absolute UabUity for the penalty pro- 
vided for operating its train when not equipped as rejimred, 
and while some courts have so construed it, 1 agree with the 

50611—15 1 



08 SAFETY APPLIANCE ACTS. 



majority opinion that this would not be a reasonable interpre- 
tation of the original statute, and that the amendatory Act of 
April 14; 1910, was intended to be declaratory only of the court's 
interpretation, to meet the decisions mentioned. — Grubh, D. J. 
[concurring], p. 896. 

But see Z7. S. v. Colorado Midland By. Co., 202 Fed., 732. 

4. A defendant carrier mnst bring itself strictly within the terms 
of the proviso in order to avail itself of the immnnity thereby 
afforded. See Part V, Itbm B-2-(a), p. 212, post. 

A. In order to bring itself within the terms of the Proviso in the Act 
of April 14, 1910, a carrier seeking to justify the movement of a 
defective car to a particular point : 
— (a). Hnst establish the necessity of the movement alleged to have 
been made for the purpose of repair. 
U. 8. V. Chesapeake <b 0. By. Co., 213 Fed., 748. 
Circuit Court of Appeals, 4th Circuit, February 27, 1914. 

However, in this instance, it is admitted by the railroad 
that it was not necessary to haul the car in (][uestion to the 
shops or to any particular point in order to repair the defective 
equpment. It could have been repaired at the Seventeenth 
Street yard, where the defect was discovered, or it could have 
been repaired at the Broad Street yard ; and no excuse is shown 
for not making the repairs while the car was kept at either of 
these places. In other words, we think the statute contem- 
plates that if when the defective equipment is discovered it can 
be repaired at the point where the discovery is first made, then 
it is mcumbent upon the railroad company to repair the same 
as soon as the services of a repair man can be had, but if the 
defect is of such character that it can not be repaired at the 
point where discovered, such car may be hauled to the nearest 
available point for that purpose, and not used in the meantime 
on its lines between stations or in its yards. 

The failure on the part of a railroad company, as in this in- 
stance, to repair defective equipment, as to tne existence of 
which the company had had knowledge for the space of 12 days, 
during which time such car had been moved from one place to 
another, from time to time, on its tracks, indicates that it was 
unmindiul of the duty imposed upon it by the statute. — Pritch" 
ardf C. Jj^ p. 752. 
Galveston, H. & S, A, By. Co. v. U. S., 199 Fed., 891, 
Circuit Court of Appeals, 5th Circuit, October 7, 1912. 

The courts are in conflict as to whether the statute permits 
this movement in connection with other cars being commer- 
cially used. The original and amendatory statutes prescribe 
no such limitations, and it does not seem to me that a move- 
ment can be said lor that reason alone to be inhibited as a 
matter of law. The question in each case depends upon whether 
there is shown to exist a reasonable necessity for moving the 
train to accomplish the repairs, and this is, ordinarily, properly 
determinable by a jury. — Grubb, D. J. [concurring], pp. 896, 897. 
v. 8. V. Trinity & B. V. By. Co., 211 Fed., 448. 

Circuit Court of Appeals, 5th Circuit, December 1, 1913. 

Unless the evidence of the defendant tends to show, in addi- 
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tion to the facts above recited, to wit (that the car was properly 
equipped at starting on the journey, and became defective 
while Deing used on the Hne of railroad of defendant), that the 
movement of the car in the tram was necessary to repair the 
defect, and that the repair could not have been made except 
at such repair point, then the defendant has not brought itself 
imder the proviso, and there was no question of disputed facts 
to submit to the jury. — Cofl, D. J., p. 452. 

Chicago, B, & Q. By Co. v. U. S,, 211 Fed., 12. 

(Srcuit Court of Appeals, 8th Circuit, November 28, 1913. 
The trial court submitted to the lury the question whether 
the car was defective when it started from the Twelfth Street 
yard, or became defective in the course of its journey from that 
yard to the Murray yard, charging them that if the defect arose 
while the car was in transit, me companv would not be liable. 
The jury accepted the testimony of the Government inspectors, 
and foimd that the car was defective before it started upon 
the movement complained of. It is quite clear, therefore, 
that the company is not protected by the proviso upon whicn 
it relies. That is so for two reasons: First, the defect was of 
a charaotei^ that could have been supplied in the Twelfth Street 
yard. It consisted of 9, small clevis which had fallen out of 
the coupling appliance. This could have been supplied as well 
in one yard as the other, and a car can be moved for purposes 
of repair under the proviso only when such a movement^ is 
necessary: that is, when the repair is of a chiuracter which 
requires the taking of the car to some particular point. Second, 
the movement wmch is permitted must be for the purpose of 
making^ repairs, and the evidence showed that the movement 
complainea of was not of that character. — Amidon, D. J., p. 15 . 

U. 8. V. Northern Pacific By. Co., [unreported]. 

DistrictCourt.Western Ihstrictof Washington, December5, 1913. 
This same law provides that if a car is properly equipped— 
the jcourt interprets that to mean, and instructs you — that is, 
if it is properly equipped when it leaves a terminal where it is 
the duty to inspect and repair cars, that if it is properly equipped 
when it leaves such point, and tnen becomes defective out on 
the line wTien it is bemg used, that it then may be removed to 
the nearest available repair point, providing tne movement of 
the car is necessary to repair it, ana providing that it could not 
be repaired except at such repair point. — Guskman, D. J. 

U. 8. V. Northern Pacific By. Co., [unreported]. 

District Court, Western District of Washington, December 6 , 191 3 . 
The court instructs you that the same statute prohibiting 
the movement of defective equipmient as above explained also 
provides that where aiiy car snail have been properly equipped 
with automatic coupling devices, and suiScient handholds and 
hand brakes, and such car shall become defective while being 
used, it may be hauled from the place where such equipment 
was first discovered to be defective or insecure to the nearest 
available point where the car can be repaired, without incurring 
liability for the penalties imposed, provided such movement is 
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necessary to make the repairs and such repairs could not be 
made except at such repair point. — OushmaUf D. J. 

But see Siegd v. New York Central dk H, R. R, Co,, 178 Fed., 873. 

— (b). And must show that the defect to be repaired was of raoh a 
Aatore that it could not have been repaired at the point of its 
discovery. 

Chicago, B. db Q. Ry. Co. v. U. S., 211 Fed» 12. 

CSreuit Court of Appeals, 8th CSrcuit, November 28, 1913. 
It is quite clear, therefore, that the companjr is not pror 
tected by the proviso upon which it relies. Tnat is so for two 
reasons: First, the defect was of a character that could have 
been supplied in the Twelfth Street yard. It consisted of a 
small clevis which had fallen out of the coupling appliance. 
This could have been supplied as well in one yard as the ol^er, 
and a car can be moved for purposes of repair under the proviso 
only when such a movement is necessary; that is, when the 
repair is of a character which requires the taking of the car to 
some particular point. Second, the movement which is. per- 
mitted must be for the purpose of makiujg repairs, and the evi- 
dence showed that the movement complained of was not of that 
character. — Amidon, D. J,, p. 16. 

— (c). The necessity of a movement for the purpose of repair is gen- 
erally a question tor the jtry. 

Galveston, n. <b S. A. Ry. Co. v. U. S., 199 Fed., 891. 

Circuit Court of Appeals, 5th Circuit, October 7, 1912. 
The question in each case depends upon wnether there is 
shown to exist a reasonable necessity for moving the train to 
accomplish the repairs, and this is, ordinarily, properly deter- 
minable by a Jury. It is true the facts in this case are undis- 
puted, but an inference is required to be drawn from them, viz. 
whether they constituted the reasonable necessity demanded by 
the statute, or whether the carrier should have sent a mechanic 
from Sanderson to Lonrfellow to repair the air pump, or sent the 
disabled engine to Sanderson for that purpose, to be returned to 
Longfellow to take in the train with air power, or sent a relief 
engine to Sanderson for that purpose, instead of hauling the train 
to Sanderson with the disabled engine by hand brakes. — Orubi, 
D. J. [concurring], p. 897. 

6. The proviso in the Act of 1910 does not permit the hauling of defect- 
ive cars by means of chains instead of drawbars, in revenue trains 
or in association with other cars commercially used, unless such 
detective cars contain live stock or perishable freight. 

U. 8. V. Northern Padiie Ry. Co., [unreported]. 

District Court, Western District of Washington, Dec. 6, 1913. 
The question, then, in this case, if you find from the evi- 
dence, if you believe from the evidence, that those two cars 
mentioned in the first two causes of action were hauled from 
Auburn; that when they left Auburn they were usiug chains 
instead of drawbars, and that there was room on the tracks there 
at Auburn to switch them out, then there is no excuse for their 
being used by the defendant company, unless being used to 
transport either live stock or perishables. * * * 
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But it is also provided in said statirfe^tiiat the said defective 
equipment shall not be hauled by me^nQ-'ql chains instead of 
drawbars, in revenue trains or in associatiOn'^^tJi other cars that 
are commerciallv used, unless such defectiv^'ij'ars contain live 
stock or perishable freight. * * * /*; . 

If the defendant on May 20, 1912, hauled Ncaf^em Pacific 
cars 55653 and 36182 from Auburn in a revenue traiil*t>y means 
of chains instead of drawbars, it can not be excused thereby 
because it could not have made the repairs at Auburn i^cles^, as 
I have instructed you, the cars were bemg used to haul hVe-s^opk 
or perishables, and providing there were means at AuburfC-"f©i? 
cutting these cars out of the train and leaving them there* oil' 
storage tracks or switches. — Cudiman^ D. J. 

See also V, 8. v. Atchison, T. dh S. F. By. Co., 212 Fed., 1000. 

7. The proviso in the Act of 1910 has no retrospective application to 
a violation of the Acts as previonsly amended. 

U. S. V. Colorado Midland Ry. Co., 202 Fed., 732. 

Circuit Court of Appeals, 8th Circuit, December 21, 1912. 
It is an indisputaole canon of construction that unless the 
intention of the legislative body that a law should operate ret- 
rospectively is clear, it should not be given that effect. 

There is no provision or term in this Act which expresses any 
intention of the Congress to release offenders who prior to ite 
passage had found and hauled cars with defective or insecure 
equipment in the manner described in the proviso of section 4 
from the liabilities for penalties which they had admittedly 
incurred by such acts under the earUer Safety Appliance Acts. 
On the other hand, the proviso of section 4 and the other pro- 
visions of the Act of 1910 relating to this subject use expressions 
which either customarily or naturally refer to the future. The 
proviso reads that a c^ whose proper equipment has become 
defective or insecure ''may be hauled" to the nearest available 
repair point without UabiUty for the penalties imposed by the 
earlier Safety Appliance Acts and by that Act. The Act speaks 
at the tune of its passage. This provision means that after that 
time, after the passage of the Act, a car may be hauled without 
liability, and under tne rule that the expression of one excludes 
other like times or conditions this provision excludes the thought 
that at any previous time a car could have. been so hauled with- 
out liability for the penalties. There is nothing in the Act to 
indicate that it was tne purpose of Congress to release offenders 
from liabilities already incurred. Its purpose appears to have 
been to permit common carriers to avoid possible liabilities hi 
the future, and upon a consideration of its purpose, its terms, 
ai^d its provisions the conclusion is that the proviso of section 4 
of the Act of April 14, 1910, is inapplicable to violations of the 
Safety Appliance Acts prior to its passage, and that the Act did 
not release offenders who had hauled cars with defective or inse- 
cure equipment in the manner described in the proviso of section 
4 from liabilities for penalties incurred by sucn previous viola- 
tions of the earlier Safety Appliance Acts. — Saniom, C J., pp. 
784-736. 

But see Galveston, H. dk 8. A. Ry. Co. v. U. S., 199 Fed., 891. 
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A. NATUEX'AND PUBPOSX 07 THE ACT, 106; 

B. GOmTBUCTION AMD HmSPBSTATION Or THX ACT, KM 
G. '9ilon or THS ACT, 190; 

.Of 4CKCSPTIOMS TO THS APPUCATION 07 THS ACT, 150; 
*S.'<3ABSISBS' HOUBS 07 SSBVICS BXPOBTS, 178. 

A. MATUBS AND PUBPOSS OP THS ACT. 

1. The Act i»— 

(a) CItU, 106; 

(b) Bemedlal, 106; 
8. Puipose of the Act, 106. 

B. COKSTBUCTIOM AND INTBBPBBTATION OF THS ACT. 
1. The Act is constitutioiial, 108 ; 

(a) The classiftcatloii of operators in the Act is not nnconstitatlonal, 109 ; 

(b) The Act is not invalid on account of ambiguity, 110; 
(o) The Order of the Interstate Commerce Commission, requiring canters 

subject to the Act to report all instances of excess senrice occurring on their 
respective lines, is not invalid as being repugnant to the Fourth and Fifth 
Amendments to the Constitution of the United States, 111. 
8. The liability of carriers subject to the Act, in cases to which the Act appliei, 
is absolute. 111 : 

(a) And neither the lack of actual contemporaneous knowledge on the part of 
a carrier that the Act is being violated, nor its previous instructions to the 
contrary, is a defense to a prosecution under the Act, 118; 

(b) The exercise of discretion on the part of an employee, in continuing oa 
duty in excess of 16 hours, under the assumption that he can reach a terminal 
within the statutory period, does not supersede the mandate of the law, 114. 

(c) The word ''permit," as used in the Act, means "a failure to prohibit by 
one who has the power and authority to do so,'' 116. 

(d) Carriers subject to the Act are chargeable with knowledge of the acts of 
their officers and agents, 116; 

(i) And the expression ''all its officers and agents,'' as used in the Act, is not 
restricted to the general officers or agents of a carrier, 116. 

3. The Act, being remedial, should be liberally construed, 116; 

4. Proceedings on behalf of the Government for the recovery of the penalties pro- 
vided by the Act are civil actions, 116; 

6. The Act is analogous to the Safety Appliance Acts, 116 ; 

(a) But is distinguishable from the Employers* Liability Acts, 116; 

(b) And from the 28-Hour Law, 116; 
(o) Violations of the Hours of Service Act: HSLD more serious than those 

of the Safety Appliance Act and of the 28-Hour Lbl'w, 117. 
6. A substantial violation of the Act should never be satisfied by a merely nominal 
penalty, 118; 

(a) The Act prescribes a separate penalty for each and every employee whe 
remains on duty in excess of the permitted periods, 118; 

(b) But the amounts of such penalties are determinable by the courts, 119. 
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7. Fatlgae is as truly a physical cause of railroad accidents as broken rails and 
open switches, 119. 

8. The inability of carriers to compel employees to rest during their intermiisioni 
from actual service is a remote contingency, 180. 

9. ▲ carrier can not escape liability to a passenger for laying off a train and con- 
sequentially delaying his arrival at his destination, on the theory that such a 
course may have been necessary in order to avoid a violation of the Act, if the 
delay responsible for the situation was attributable to its own negligence, 180. 

G. SCOPE OF THE ACT. 
1. Carriers subject to the Act, 180: 

(a) "Common carrier" defined, 181; 

(b) "Bailroad," as used in the Act. defined, 181; 

8. The receiver of a railroad company, as such, is a common carrier within the 

purview of the Act, 181; 
8. Employees subject to the Act, 188. 

(a) A fireman or other employee subject to the Act, whUe engaged in watching 
an engine is '* connected with the movement' ' of a tndn within the purview of 
the Act, 181 ; 

(b) * * Other employee, ' ' as used in the proviso in section 8 of the Act, defined, 188, 

4. Limitations of service, 184. 

5. "On duty,'' and "off duty," as used in the Act« defined, 184: 

(a) Employees while deadheading on freight or passenger trains, if relieved 
from all responsibility in connection with the movement of such trains, are 
not on duty within the purview of the Act, 186; 

(b) The service of an employee subject to the Act, preliminary or supplemen- 
tal to his regular duties, is to be computed in his period on duty, 186; 

(c) The application of the Act to employees otherwise within its terms is not 
to be evaded by a commingling of their duties with respect to interstate and 
intrastate operations, 188; 

(d) An employee subject to the Act may not engage in any railroad service, 
howsoever unconnected with the movement of any train, if the total time 
devoted to such service and to his regular duties exceeds the periods of 
service permitted by the statute, 130; 

(i) A fireman or other employee subject to the Act, while engaged in watching 
an engine, is on duty within the purview of the Act, 181 ; 

(a) And it is immaterial whether such service as engine watchman 
precedes, intervenes, or succeeds the service as fireman or as other 
employee so subject to the Act, 186 ; 

(b) Duties of an engine watchman defined, 187: 

(e) The words "consecutive" and "continuous," as used in the Act, are not 
restricted to unbroken intervals of time, 187; 

(i) A respite from duty so brief, or granted under such circumstances, as to 
preclude the rest and recuperation contemplated by the Act, even though 
for a definite and predetermined interval, does not break the continuity of 
service, 188; 

(n) And a respite from duty, even for a reasonably extended interval, does 
not break the continuity of service, unless the duration of such interval 
is definitely anticipated and predetermined at its inception, 140; 

(m) Such a release from service, in order to suspend the operation of the 
Act, must be granted in good faith, at a time and place and under circum- 
stances that permit of rest and recuperation ; must be for a definite and sub- 
stantial interval of time ; and must be predetermined at the inoeptton of such 
period. 148. 
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6. The service of operators or other employees handling tialn orders In continu- 
ously operated offices Is limited by the Act to 9 hours in a 8i-honr period; 
that of such employees in offices operated only during the daytime, to 18 hours 
out of 84; except in cases of emergency, when the service of either class of 
employees may be extended 4 hours on not exceeding 8 days in any week, 148: 
(a) "Places/' as used in the Act, defined, 148. 

7. The proviso in section 8 of the Act applies to all offices in which train orders are 
handled affecting the movement of interstate traffic, inespective of the number 
or the frequency of such orders, 144: 

(a) The tenn "orders," as used tn the Act, comprehends every communication 
of information or instruction relative to the movement of any train, 145. 

8. The classification of an office as "continuously operated" or "operated only 
during the daytime" is determined by the length of time it is kept open, and not 
by the character of the service therein performed; provided only that such serv- 
ice comprehends the handling of train orders as occasion may require, 147: 

(a) An office is continuously operated, within the purview of the Act, if ft is 
kept open for such a number of hours in the aggregate as necessarily to include 
a material or substantial portion of the night, 147; 

(b) Trifling interruptions do not break the continuity of operation of an office 
otherwise continuously operated, 149. 

9. "Period," as used in the Act, defined, 160. 

(a) An operator employed for 6 hours, and then, after an interval pf 8, for an 
additional period of 3 hours, is not on duty for a longer period than 9 hours 
in a 84-hour period, 161. 

(b) But if such an employee remains on duty in a continuously operated office 
for more than 9 hours in a 84-hour period, it is immaterial that such service 
may not be continuous, 168. 

10. Towermen and switch tenders who use the telephone for the communication 
of information or instructions relatire to the movement of trains, are subject 
to the proviso in section 8 of the Act, 163. 

11. The service of an operator at a local station is as clearly within the purpose of 
the Act as is that of a similar employee in a train-dispatcher's office, 168. 

D. EZCSPTIONS TO THS APPLICATION OF THS ACT. 
1. The proviso in section 8, 169 : 

(a) "Smergency," as used in the Act, defined, 169. 

(b) "Week," as used in the Act, defined, 169. 
8. Provisos in section 8, 160: 

(a) The first proviso in section 3 of the Act is applicable to the service of opera- 
tors and other employees handling train orders no less than to that of em- 
ployees in train service, 160. 

(i) And where an operator remained on duty for a period of 7 hours in excess 
of his normally permitted service, on account of a wreck resulting from 
an unavoidable cause: HELD, that such service was not limited to the 4 
additional hours permitted in cases of emergency, 160. 

(b) "Casualty," defined, 160; . 

(o) "Unavoidable accident," defined, 160; 

(d) "Act of God," defined, 168; 

(i) An act of God will not excuse a carrier from the liability imposed upon 
it by the law unless it is shown that the results thereof oould not have 
been prevented by any foresight, pains, or care reasonably to have been 
expected in the premises, 168; 

(e) It is the duly of carriers subject to the Act to provide appropriate stopptng 
places along their lines where employees may rest, 163 ; 
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(I) ''Terminal/' as used in fhe Act, defined, 163; 

(c) The 9Qciure]^ee, alter a orey has left a tenainal, of a casnaltgr, an unayoid- 

able accident or an act of God, resulting in the detention of the crew on duty 

in excess of 16 hours, suspends the operation of the statute lor the given 

trip, 165. 

8. The excess service of employees subject to the Act is not to be excused by 

the occurrence of conditions ordinarily to be expected in Ulc ope^tion of 

trains, 168: 

(a) broken rails, 169; 

(b) Cleaning fires, 160; 

(c) Congestion of traffic, 160; 

(d) Delay in starting trains, 160; 

(e) Sngine failures due to mechanical defects, 169; 

(f) Frost on rails and heavy tonnage, necessitating doubling, 169; 
if) Hotboxe^, 169; 

(li) Injectors failing on account of insufficiency or quality of water, 169; 

(i) Intermissions for meals, 170; 

(J) Meeting or passing trains, 170; 

(k,) Poor ooal, 170; 

^1) PuUed-out or broken d^wbars, 170; 

(m) Running for or taking water, 170; 

(n) Unnecessary hauling of defective oars by means of chains instead of draw- 
bars, 170; 

(o) Waiting for a helper engine, 171; 

(p) Waiting for orders, 171; 

(q) Wrecks, if preventable by the exercise of diligence and foresight, 171 ; 

(r) But excessive heat in certain oiroumstances: HELD to be an Excuse 
within the purview of the Act, 171 ; 

(s) And, whUe the sudden illness of an operator will not in all cases Justify 
the retention of another employee on duty in excess of the permitted periods, 
such illness, coupled with the inability of the carrier to procure a relief oper- 
ator, may, in certain circumstances, constitute an emergency within the 
purview of the Act, 178; 

(t) But economical reasons alone can never Justify a violation of the Act, 178. 

1. CABBDCBS' HOITBS OF SEBVICE BEPOBTS. 

1. The Interstate Commerce Commission is authorized by section 80 of the Act to 
regulate commerce to require all carriers subject to the Hours of Service Act to 
report all instances of excess service occurring on their respective lines. 178; 
(a) And a carrier is not excused from the necessity of filing such reports by the 
failure of the Commission to have included with its Order of June 88, 1911, as 
served upon si^ch canler, the forms therein described, 176. 
8. It is not within the province of a court to impose upon a carrier, for its violation 
of the Commission's Order requiring reports, a smaller penalty than that pre- 
scribed by section 80 of the Act to regulate commerce— f 100 per day for each and 
every day such carrier shall have continued in default, 176. 
8. The Orders of the Commission requiring r^orts of excess service are not in 
contraventijDQD of the Fourth and Fifth Amendments to the Constitution of fhe 
United States, 111. 
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A. NATUBB AND FUBPOSB OF THE ACT, 



1. The Act 
—(a). Civil: See Item B-4, p. 116, post. 

'•-(b). Bemedial: 

U, 8. V. Kansas City Southern By. Co., 189 Fed^ 471 ; U. 8. v. 
Chicago, M. dh P. 8. By. Co., 197 Fed., 624; U. 8. v. Kansas 
City Southern By. Co., 202 Fed., 828; TJ. 8. v. Great NoHhem By. 
Co., 206 Fed., 838; U. 8. v. Missouri Pacific By. Co., 206 Fed., 
847; U. 8. v. Southern Pacific Co., 209 Fed., 562- U. 8. v. Atlantie 
Coast Line B. Co., 211 Fed., 897: San Pedro, L. A. <k 8. L. B. 
Co. V. U. 8., 213 Fed., 326; Osborne's AdmW. v. CindnnaH, 
N. 0. db T. P. By. Co^ 164 S. W., 818; U. 8. v. Grand Bajpida 
<fc /. By Co., D. C, W. D. Michigan, Dec. 31, 1912, Sessions, 
D. J. [unreported]; U. 8. v. Missouri Pacific By. Co., D. C, 
W. D. Missouri, May 8, 1913, Van Valkenburgh, D. J. [unreport- 
ed]; U. 8. y. Delaware, L. & W. B. Co., D. C, W. D. New York, 
May 22, 1913, Hazel, D, J. [unreported]; TJ. 8. r. Southern 
By. Co., D. C, W. D. South Carolina, Oct. 30, 1913, Smith, 
D. J. [unreported]. 

2. Purpose of the Act. 

U. 8. V. Atlantic Coast Line B. Co., 211 Fed., 897. 

Circuit Court of Appeals, 4th Circuit, February 3, 1914. 
Obviously that purpose was to promote the safety of 
employees and the traveling pnbUc by prohibiting hours of 
service which presumably result in mipaired efficiency for 
dischargmg their important duties.— Knapp, C. J., p. 900. 

' U. 8. V. Kansas City Southern By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8th Circuity January 24, 1913. 
Tliis law was passed to meet a condition of danger incidental 
to the working of railroad employees so excessively as to impair 
their strength and alertness. — van Valkenburgh, D. J., p. 832. 

San Pedro, L. A. & 8. L. B. Co. v. U. 8., 213 Fed., 326. 
Circuit Court of Appeals, 8th Circuit, March 27, 1914. 
In this legislation Congress had in view the many serious 
railroad accidents caused by the unfitness for duty of men 
engaged in or having to do with the movements of trains, who 
had endured excessive periods of continuous, unbroken service 
without intervals for rest. The remedy adopted was by limiting 
the maximum of the hours of service and the minimum for the 
intervals between. It was thought futile to attempt to control 
the employ^ees in their use of their off time; therefore, as bein^ 
more practical and efficient, the command was laid upon and 
confined to those who gave them employment in their regular 
occupations. — HooJc, C. J., p. 328. 

U. 8. V. Chicago, M. cfe P. 8. By. Co., 197 Fed., 624. 

District Court, Eastern District of Washington, April 10, 1912. 

The purpose of the statute, as indicated by its title, is to 

promote the safety of employees and travelers upon railroads by 
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limiting the hours of labor of those who are in control of dangerous 
agencies, lest by excessive periods of duty they become fatigued 
and indifferent and cause accidents lea(ung to iniuries ana de- 
struction of life. [New York y. Erie R. Co., 198 N. Y., 369.]— 
Rudkin, D. J., p. 627. 

U. S. V. Yazoo cfe M. V. R. Co., 203 Fed., 159. 

District Court, Western District of Tennessee, Feb. 22, 1913. 
The purpose of this legislation is the protection of the lives 
of employees of railroad companies and also the lives and prop- 
erty entrusted to the railroads as common carriers. It recognizes 
that there is a limit to human endurance, and that hours of rest 
and recreation are needful to the health and efficiency of men 
engaged in the hazardous work of railroading. The benefit it is 
intended to confer is to better enable employees to serve their 
employers, and to promote the needs of commerce, and also to 
promote the safety of travelers upon railroads. The limiting 
of hours of labor of those who are in control of dangerous agen- 
cies, it is beUeved, will reUeve the employees of overfatigue and 
resulting indifference, and thus avert accidents which lead to 
injuries and destruction of life and property. Such purpose 
could scarcely be said to be of less importance than making of 
annual reports, showing in detail the amount of capital stock 
issued, the amounts paia therefor, the dividends paid, the surplus 
funds, etc., unless we have unhappily fallen upon times when 
it is of greater moment to enact ana enforce laws, the purpose of 
which IS to safeguard the financial interests of the public and 
the carrier, than it is to enact and enforce laws the purpose of 
which is to protect the lives and limbs of human beings. To this 
latter doctrme I can not subscribe, and am therefore unable to 
agree with the contention of the defendant. The provision of 
the Act under consideration indicates that it was the purpose of 
Congress to prohibit common carriers from subordinatmg the 
welfare of their employees or passengers aboard their trains, 
either in health, life, or limb, to the interest of earnings or divi- 
dend sheets. — McOaU, D. J., pp. 161-162. 

U. S. y. Missouri, K. <k T. Ry. Co., 208 Fed., 957. 
District Court, District of Kansas, Januaiy 13, 1913. 
In the passage of the Act in Question the Congress had in 
view the safety of both those traveling on and those engaged in 
operating interstate railway trains, to be accomplished by afford- 
ing protection against the uncertain working oi the minds of its 
employees overtaxed by long-continued service, loss of sleep, 
etc.— PoZfoci, D. J., pp. 958-959. 

St Ixmis, I. M. cfe S. Ry. Oo. v. McWhirter, 140 S. W., 672. 
Court of Appeals of Kentucky, November 17, 1911. 
In conclusion, we are moved to say that the salutary object 
desired by the enactment of the statute, ^u^pm, would, in our 
opimon, be defeated if we should hold its provisions inapplicable 
to a case like the one at bar. Its aim is the protection of the 
lives of employees of railroad companies, and also the lives and 
property intrusted to the railroads as common carriers. It rec- 
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ognizes that there is a limit to human endurance, and that hours 
of rest and recreation, as well as the use of good machinery and 
appliances^ are needful to the health and safety of men engaged 
in the hazardous work of railroading, and that the benefit it is 
intended to confer will better enable them to serve their en^ploy- 
ers and promote the ends of cojnmeiee. The application of tne 
provisions ot the statute mav sometimes bear narshly upon an 
offending railroad company, but on the whole their ju3t enforce- 
ment, in all proper cases, is bound to be promotive of the public 
welfare. — Settle, J., p. 679. 

U. S. V. Minneapolis, St. P. cfe S. S. M. Ry. Co. [unrepprted]. 
District Court, Instrict of North Dakota, January 21, 1913. 
The statute has behind it the purpose to reduce lihe appalling 
record of death and injury caused by American railroads. The 
yearly statistics on this subject leave no room to doubt the im- 
perative necessity for the law, and furnish ample justification for 
its rigid enforcement. — Amidon, D. J, 

B. OONSTBUOTION AND INTEBPSETATION OF THB ACT. 

1. The Act is constitutional: 

BaMmore <b 0. R. Co. v. 7. 0. 0., 221 U. S., 612. 
Supreme Court, May 29, 1911. 

And thus, inany employees who have to do with the move- 
ment^ of trains in interstate transportation are, by virtue of 
practical necessity, also employed m intrastate transportation. 

'this consideration, however, lends no support to the con- 
tention that the statute is invaUa. For there can not be denied 
to Congress the effective exercise of its constitutional authority. 
By virtue of its power to regulate interstate and foreign com- 
merce. Congress may enact laws for the safeguarding of the 
persons and property that are transported in that commerce and 
of those who are employed in transporting thepa. [Johnson v. 
Southern Pacific Company, 196 tJ. S., 1 ; Adair v. U. S^ 208 
U. S., 177; St. Louis, I. M. & S. Ry. Co. v. Taylor, 210 U. S., 
281 ; CUoago, B. & Q. Ry. Co. v. V. S., 220 U. S., 659-] The 
fundamental question here is whether a restriction upon the 
hours of labor of employees who are connected with the move- 
ment of trains in interstate transportation is comprehended 
within this sphere of authorized legislation. This question 
admits of but one answer. The length of hours of ser^ce has 
direct relation to the efficiency of the human agencies upon 
which protection to Ufe and property necessarily depends. This 
has been repeatedly emphasized in official reports of the Inter- 
state Commerce Commission, and is a matter so plain as to 
reqtiire no elaboration. In its power suitably to provide for the 
safety of employees and travelers. Congress was not limited to 
the enactment of laws relating to mechanical appUances, but it 
was abo competent to consider, and to endeavor to reduce, the 
dangers inciaent to the strain of excessive hours of duty on 
the part of engineers, conductors, train dispatchers, telegraphers^ 
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and other persons embraced within the class defined by the Act. 
And in imposing restrictions having reasonable relation to this 
end there is no interference with liberty of contract as guaranteed 
by the Constitution. [Chicago, B. 3b Q. Ry. Oo. v. McGhiiref 
219 U. S., 549.] * * * 

It is said that the words "except in case of emergency" 
make the application of the Act so ulicertain as to destroy its 
validity. But this argument in substance denies to the legis- 
lature the power to use a generic description, and if pressed to 
its logical conclusion would practically nulufy the legislative 
authority by making it essential that legislation should define 
without the use of generic terms, all the specific instances to be 
brought within it. In a legal sense there is no uncertainty. 
Congress, by an appropriate description of an exceptional class, 
has established a standard with respect to whicn cases that 
arise must be adjudged. 

Nor does the contention gather strength from the broad 
scope of the proviso in section 3, for if the latter, in limiting the 
effect of the entire Act, could be said to include everything that 
may be embraced within the term '^emergency" as used in sec- 
tion 2, this would be merely a dupHcation which would not 
invalidate the Act. — Hughes, Justice, pp. 618-619, 620. 

TJ. 8. V. Illinois Oentml B. Co., 180 Fed., 630; U. S. v. BjiTisaa 
CUy Southern By. Co., 189 Fed., 471; U. 8. v. 8t. Louis 8. W. 
By. Co. of Texas, 189 Fed., 954; U. 8. v. Bamseu, 197 Fed,, 144; 
if. 8. V. Southern Padfic Co., 209 Fed., 662; State v. Chicago, 
M. & St. P. By. Co., 117 N. W., 686; St. Louis, L M. <k 8. By. 
Co. V. McWhirter, 140 S. W., 672; U. S. v. Cleveland, C <}. <b 
St. L. By. Co., D. C, S. D. Ohio, Dec. 12, 1911, HolUster, D. J. 
[unreported]. 

(a). The classiflcation of operators in the Act is not nnconstitntional : 

U. 8. y. St. Louis 8. W. By. Co. of Texas, 189 Fed., 954. 

District Court, Western District of Texas, August 16, 1911. 
But it is insisted by counsel for the defendant that the classi- 
fication of the telegraph operators is arbitrary, rendering the 
Act void, since it discriminates between operators engaged 
in stations that are "contiuously operated nignt and day and 
those employed in stations that are ''continuously operated only 
during the daytime." Just why the classification is unconsti- 
tutional it is difficult for the court to conceive. And it is still 
more strange that the Supreme Court in construing the Act in 
its entirety, should have overlooked what counsel appear to 
regard as so vital an objection to its constitutionality. The pro- 
viso, referring to operators, train dispatchers, etc., was consid- 
ered by the court, and there is no intimation in the opinion that 
the classification is either unjust or arbitrary. Where Congress 
has power to le^late in reference to the houra of labor of em- 
ployees, no hard and fast rule of classification may for all cases 
be prescribed. Thus it was said by the court in Magoun v. lU. 
T. cfe 8. Bank, 170 U. S., 296: ''There is therefore no precise 
application of the rule of reasonableness of classification, and 
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the rule of equality permits many practical inequalities. And 
necessarily so. In a classification for governmental purposes 
there can not be any exact exclusion or inclusion of persons and 
thin^." 

The objection of counsel that the classification in the Act 
provided is unreasonable and arbitrary^ and therefore void, is 
untenable. — Maxey^ D. J., p. 961. 

(b) . The Act is not invalid on acconnt of ambiguity : 

U, S. V. St Louis S. W. Ry. Co. of Texas, 189 Fed., 954. 

District Court, Western District of Texas, August 16, 1911. 
It is also urged by counsel for defendant that there exists in 
the provisions (3 the statute, respecting periods of time, such 
imcertainty and ambiguity as, under recognized rules for the 
construction of penal statutes, render it void or partially inop- 
erative. In support of this contention it is said by counsel: 
' *The last clause of the first paragraph of the Act reads: *And the 
teim employees as used in tnis Act shall be held to mean persons 
actually engaged in or connected with the movement of any 
train.' The second paragraph of the Act makes it unlawful for 
a carrier to require or permit 'any emplovee subject to this Act 
to remain on duty for a longer period than 16 hours consecu- 
tively.' The contention is that an operator, train dispatcher, or 
other employee, who assists in receivmg, transmitting, or deliver- 
ing orders pertaining to train movements is a person 'actually 
engaged in or connected with the movement of a train,' and as 
such IS an employee within the scope of the second para^aph of 
the Act." 

• And it is further said by counsel, using substantially their 
own language: That the effect of the proviso contained in the 
second paragraph, restricting the employment of telegraph oper- 
ators to 9 and 13 hours, '^s to import an inconsistency and 
ambiguity into the meaning of the statute, and to make it diffi- 
cult, if not impossible, to state with certainty which provision 
of the statute is applicable to the case of operators and train 
dispatchers." 

To the position assumed by counsel it may be replied: (1) 
The hours of service Act is not, strictly speaking, a penal statute, 
requiring the apphcaton of the rules of strict construction, ana 
(2) a reasonable view of the Act removes the difficulty in ascer- 
taining the clause applicable to operators and dispatchers in 
contradistinction to tne clause which embraces other employees. 
* * * It will be observed that the first part of the section, 
refers to employees generally, subject to the Act, and renders it 
unlawful for a carrier to require or permit any employee to be or 
remain on dutv for a longer period than 16 consecutive hours, etc. 
The proviso, however, excepts operators and train dispatchers 
from the general language thus employed and provides lor them 
a special rule. For reasons deemea wise by the Congress it was 
thought that telegraph operators and tram dispatchers should 
have shorter hours for work and longer intervals of rest; and 
hence, the provision, directly applied to them, that their work 
hours should be limited to 9 ana 13, respectively, accordingly 
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thev might be employed in stations continuously operated night 
and. day or in stations operated only during the day tune. Is there 
any uncertainty or ambiguity in the lan^age of the Act? It is 
thought by the court that the langauge is too plain to be misun- 
stood. The obscurity suggested by counsel is rather imaginary 
than real. The proviso of section 2 relates solely to the operator, 
train dispatcher, or other employee "who * ♦ ♦ reports, 
transmits, receives, or deUvers orders pertaining to or affecting 
train movements," while the first part of the section embraces au 
other employees subject to the Act. — Maxey, D. J., pp. 961-962, 
963. 

(o)« The Order of the Interstate Commerce Commission, requiring 
carriers subject to the Act to report all instances of excess service 
occurring on their respective lines, is not invalid as being repug- 
nant to the Fourth and Fifth Amendments to the Constitution 
of the United States. 

BaMmore dk 0. R. Co. v. I. C. C, 221 U! S., 612. 
Supreme Court, May 29, 1911. 

There is the final objection that to compel the disclosure bv 
these reports of violations of the law is contrary to the fourth 
and fifth amendments of the Constitution of the United States. 

The order of the Commission is suitably specific and reason- 
able, and there is not the faintest semblance of an unreasonable 
search and seizure. The fourth amendment has no application. 

Nor can the corporation plead a privilege a^amst self- 
crimination under the fifth amendment [Hale v. Henkel, 201 
U: S., 74; Hammond Policing Company v. ArkansaSj 212 U. S., 
348; Wilson v. V. 8., 221 U. S., 361 J With respect to its officers, 
it would be sufficient to say that the privilege guaranteed to 
them bv this amendment is a personal one which can not be 
asserted on their behaK by the corporation. But the trans- 
actions to which the required reports relate are corporate trans- 
actions subject to the regulating power of Congress. And, with 
regard to the keeping of suitable records of corporate administra- 
tion, and the making of reports of corporate action, where these 
are ordered by the Commission under the authority of Congress, 
the officers of the corporation, by virtue of the assumj)tion of their 
duties as such, are bound by the corporate obligation and can 
not claim a personal privilege in hostility to the requirement. — 
Hughes J Jibstice, pp. 622-623. 

2. The liability of carriers subject to the Act, in cases to which the 
Act applies, is absolute : 

U. 8. V. Kansas City 8ou(hem By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8tn Circuit, January 24; 1913. 
The Act under consideration does not employ the words 
"knowingly" and "willfully." The carrier is made liable if it 
requires or permits any employee to be or remain on duty in vio- 
lation of stated provisions. This case then falls within tnat class 
where purposely doing a thing prohibited by statute may amount 
to an offense, although the act does not involve turpitude or moral 
wrong. [Armciur Packing Co. v. U. 8.y 153 Fed., 1; Id. v. Id., 
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209 U. S., 56: Chicago, St. P., M. <b 0. By. Oo. v. IJ. S., 162 
Fed., 835.] By the terms of the proviso the carrier is excused 
"where the delay is the result of a cause not known * * * at 
the time said employee left a terminal, and which could not have 
been foreseen." Not merely which was not foreseen, but which 
could not have been foreseen. The phrase "by the exercise of 
due diligence and foresight" is not present. Counsel argue titat 
by leaving out this phrase Congress mtended to limit the liability 
of the carrier; that it meant to imply that what was not actually 
foreknown could not, in contemplation of this law, have been 
foreseen. We can not assent to this interpretation. Clearly 
Congre^ did not intend to relieve the carrier from respoi&ibility 
in guaarding against delays in a matter deemed to be of such im- 
portance. By this Act it sought to prevent railroad enfiployees 
from working consecutively longer than the period prescribed, 
as completely and effectively as could be Itccomplished by leg- 
islation. — Van VdOceriburgh, D. J., p. 833. 

U. 8. V. Oregovr-W. R. cfe N. Co., 213 Fed., 688. 

District Court, Eastern District of Washington, April 23, 1914. 
It is now well settled that the Safety Appliance Act and 
kindred statutes impose positive and absolute dnties on carriers 
the nonperformance of which is not excused by the exercise of 
reasonable diligence or due care on their part, and the Hours of 
Service Act admits of no other rational construction. [Si. Louis j 
I. M. cfe S. By. Co. V. Taylor, 210 U. S., 281; Chicago, B. dk Q. 
By. Co. V. U. S., 220 U. S., 559; DelJc v. St. Louis dk S. F. B. 
Co., 220 U. S., bSQ.]—Budlcin, D. J., p. 690. 

V. S. V. Delaware, L. cfe W. B. Co. [unreported]. 

District Court, Western District of New York, May 22, 1913. 
Now, this statute absolutely provides that the employees 
of raUroad companies, having charge of the movements oftrains, 
shall not perform their duty more than 16 consecutive hours, 
unless conditions arise which exculpate or excuse the defendant, 
such as I have read. * * * It is wholly immaterial that the 
employees^ themselves, may be perfecUy willing to perform 
their duties in excess of the 16 hours. Tne statute prescribed, 
absolutely, that there shall be no performance of duty bey6nd 
that period, for the reasons stated before; so the wilHngness of 
the employee to work longer, or the receipt by him of compensa- 
tion for working beyond the time, is wholly immaterial. * * * 
I call your attention to another rule of law, and that is that it 
need not be shown by the Government that these were wiUtul or 
intentional delays; and the theory that the defendant has inten- 
tionally done, or omitted to do, something that resulted in the 
delay, is of no importance. It is not enough that the defendant 
has given evidence that the delay was caused by the wreck,^ or 
the blowing out of the cylinder head, or some other cause which 
interfered with the trains going in a westerly direction, but it 
must be shown — and on that me defendant nas the burden of 
proof — that the cause of the delay could not have been avoided 
or foreseen by the exercise of proper care and diligence. — 
Hazel, D. J. 
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*8t. Louis, L M. db S. By. Co, v. Jfe WhiHer, 140 S. W., 672. 
Court of Appeals of Kentucky, November 17, 1911. 
Recurring to the appellant's violation of the provisions of the 
statute prohibiting it from requiring its employees to remain on 
duty longer than 16 consecutive hours, we fiuid that the language 
of the provision in question is mandatory, and that the duty it 
imposes is a definite, absolute duty. Its nonperformance mav 
not, therefore, be excused by a showing on the part of the rail- 
road company that it used ordinary care or reasonable diligence 
to perform it, but was unable to do so. * * * 

The requirements of the statute with respect to the safety 
appliances to be used on appellant's trains are no more imperative 
or mandatory than is the statutory restriction here involved upon 
ita right to suffer its employees to engage in its service more ikm 
16 consecutive hours. The violation of the statute in either case 
invites the penaltv prescribed, and the offender will not be 
excused upon a snowing of reasonable effort or diligence in 
attempting to comply with the statutory requirements. — 
Settle, J.f p. 678. 

See also U. S. v. Chicago, M. db P. S. By. Co., 195 Fed., 783; TJ. 8. v. 
Yazoo db M. V. B. Co., 203 Fed., 159. 

— (a). And neither tbe lack of actual contemporaneons knowledge on the 
part of a carrier that the Act is being violated, nor its previous 
instructions to the contrary, is a defense to a prosecution under the Act : 

U. 8. V. Oregortr-W. B. db N. Co., 213 Fed., 688. 

District Coiui;, Eastern District of Washington, April 23, 1914. 

From this stipulation it appears * * * that before 
the employee Longabaugh had performed any excessive hours 
of service ne was instructed by his superior officer not to work 
in excess of 9 houre in any 24-hour period, either as agent or 
operator, or in both capacities, and that he remained on duty 
for a longer period than 9 successive hours in violation of sucn 
instructions and without the actual knowledge of his superior 
officers. The sole question presented for decision, therefore, is: 
Did the instructions to the employee not to violate the law, or 
want of knowledge of a violation of the law on the part of his 
superior officers, constitute a defense ? 

It is now well settled that the Safety-Appliance AdCt and 
kindred statutes impose positive and absolute dnties on earriers 
the nonperformance of which is not excused by the exercise of 
reasonable diligence or due care on their part, and the Hours-of« 
Service Act admits of no other rational construction. [8U Louis, 

* It is to be noted that the judgment of the Circuit Court, aflSrmed by the Court of 
Appeals of Kentucky, iu this proceeding, was thereafter reversed by the Supreme 
Court of the United States, in St. Louis, I. M. <5e S. Ry. Co. v. McWkirter, 229 U . S., 
265. The basis of the reversal, however, appears to have been the failure of the plain- 
tiff to have established a causal connection oetween the excess service of deceased and 
the accident resulting in his death, t^;ether with the erroneous interpretation of the 
Appellate Court that, by operation ci law, the carrier was an insurer of the safety 
.^all its mnployees while working beyond the statutory time. It would se^n, there- 
fore, that the characterization of the statutory duty of carriers under the Act is unaf- 
fected by the order of reversal. 

50611—15 8 
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I. M. dk 8. By. Co. v. Taylor, 210 U. S., 281; Chicago, B. <k Q. 
By. Co. V. U. 8., 220 U. S., 669; DeOc v. 8t Louis dk 8. F. R. 
Co., 220 U. S., 580.] 

It is urged that the words "require or permit" imply con- 
sent or knowledge on the part of the employer, and this is per- 
haps their conmion significance; but the word "permit" also 
means a failure to prohibit by one who has the power and 
authority to do so, and in my opinion the term is here used in 
the latter sense. 

In U. 8. V. 8an Francisco Bridge Co. [88 Fe^., 891], cited 
by the defendant, section 2 of the act under consideration 
expressly provided: "That any officer or agent of the Govern- 
ment of the United States or of the District of Columbia, or any 
contractor or subcontractor whose duty it shall be to employ, 
direct, or control any laborer or mechanic employed upon any 
of the public works of the United States or of tne District of 
Columbia, who shall intentionally violate any provisions of this 
act, shall be guilty of a misdemeanor." 

The criminal intent was there made a part of the offense by 
express legislative enactment, and the word "permit" was of 
necessity given the meaning here contended for by the defend- 
ant. But the Act now under consideration expressly provides 
in section 3 that "in all prosecutions under this Act the common 
carrier shall be deemed to have had knowledge of all acts of all 
its officers and agents," and this provision eliminates all ques- 
tions of knowledge or criminal intent. 

Nor can the expression, "all its officers and agents," be 
limited to general officers and agents, as claimed by the defend- 
ant. The knowledge of such general officers or agents is imputed 
to the company by the common law, and it is very apparent that 
the statute in question is not merely declaratory of tne common 
law. [Citing 8t Louis, L M, db 8. By. Co. v. Taylor, 210 U. S., 
281] * * * 

For these reasons I am of opinion that the knowledge of the 
agent Longabaugh was the knowledge of the company and that 
the instructions given by his superior officer not to work exces- 
sive hours, or a want of knowledge on the part of his superior 
officers that he did in fact work excessive hours is no defense. — 
Budkin, D. J., pp. 689-690, 691. 

(b). The exercise of discretion on tbe part of an employee, in continninif 
on duty in excess of 16 hours, nnder the assnmption that he can 
reach a terminal within the statutory period, does not supersede 
the mandate of the law : 

17. 8. V. Kansas City 8ovikem By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8th Circuit, January 24, 1913. 
The train dispatcher, throughout the trip, at least as far aa 
Bunch, was fully aware of the progress this train was making 
and what trouble it was in. The conductor and crew were sub- 
ject to his control. In traveling from Sallisaw to Bimch, a 
distance of 19 miles, 3 hours and 10 minutes had been consumed. 
At the latter station, by lightening his train a little more than 
one-half, the conductor, acting presumably, or at least con* 
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structively^ under the orders of the train dispatcher^ assumed 
that he could reach Stilwell — 14 miles away — ^in less than an 
hour. The condition of engine and flues was then weU known* 
The court below thought this was a reasonable exercise of dis- 
cretioU; but there is no provision that such discretion can super- 
sede the mandate of the law. Economical reasons alone will not 
suffice. — Van ValJeeniurgh, D. J., p. 835. 

(o). The word ''permit," as used in the Act, means a ''failure to pro- 
hibit by one who has the power and antiliority to do so:*' 

U. 8. y. Oregonr- W. R. <k N. Co,, 213 Fed., 688, 

District Court, Eastern District of Washington, April 23, 1914, 
It is urged that the words "require or permit" imply con- 
sent or knowledge on the part of the employer, and this is per- 
haps their common signincance; but the word "permit" also 
means a failure to prohioit by one who has the power and author- 
ity to do so, and in my opmion the term is here used in the latter 
sense. — Rudkin, D. J., p. 690. 

(d)« Carriers subject to the Act are chargeable with knowledge of the 
acts of their officers and agents. 

* * * In all pxoseoatioxuB under this Act the coxnmon caixier 
■haU be deemed to have had knowledge of aU acts of all its offleem 
and agents: * * \See. S, Act Man^ 4, 1907 [S4 Stat, at L., 1416, 1416]. 

— (i). And the expression "all its officers and agents/* as nsed in the 
Act, is not restricted to the general officers or agents of a carrier. 

U. 8. V. Oregon- W. B. cfc N. Co., 213 Fed., 688. 

District Court, Eastern District of Washington, April 23, 1914. 
Nor can the expression, "all its oflBicers and agents," be 
limited to general officers and agents, as claimed by me defend- 
ant. The knowledge of such general officers or agents is imputed 
' to the company by the common law, and it is very apparent that 
the statute in question is not merely declaratory of tne common 
law. [Citmg St. Louis, I. M. & 8. By. Co. v, Taylor, 210 U. S., 
2%l].—Budk%n, D. J., p. 690. 

But see: 

It will be noted that the penalties for violation of 
this Act are against the '' common carriers, or any officer 
or agent thereof, requiring or permitting any employee 
to ^, be, or remain on duty '^ in violation of the law. 
It IS clear that the officers and agents of carriers who 
are liable to the penalties provided in the Act are those 
who have official direction or control of the employees; 
and that the penalties do not attach to the employees 
whOj subject to such supervision or control, perform the 
service prolubited. — Aam. Bvling No. £87^. 

B. The Act, being remedial, shoold be liberally oonstnied. 

U. 8. V. Kansas City Southern By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8tn Circuit, January 24, 1913. 
The law was passed to meet a condition of danger inci- 
dental to the workmg of railroad employees so excessively as to 
impair their strength and alertness. It is highly remedial, and 
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the pui)lic, no less than the employees themselves^ is ritally inter- 
ested in its enforcement. For this reason, although penal in the 
aspect of a penalty provided for its violation, the law should be 
liberally construed m order that its purposes may be effected* 
[U. S. V. Kansas Oity Soufhem Ry. Co., 189 Fed., 471; TJ. 8. v, 
St. Louis 8. W. By. Oo. of Texas, 189 Fed., 954.]— Fan Vdacenr- 
Jmrgh, D. J., p. 832. 

TJ. 8. V. Kansas OUy SouHUm Ry. Co., 189 Fed., 471; 8an Pedro, 
L. A. €& 8. L. R. Oo. V. U. 8., 213 Fed., 326; U. 8. v. Mssowi 
Pacific Ry. Co., D. C, W. D. Missouri, May 8, 1913, Van Valken- 
burgh, D. J. [unrepprted]. 

4. Proceedings on behalf of tlie Oovemment for the recovery of tlie 
penalties provided by tlie Act are civil actions. 

U. 8. V. Kansas City 8ouffiem Ry. Co., 202 Fed., 828; U. 8. v? 
Houston B. dk T. By, Co,, 205 Fed., 344; U, 8, v. AOantic Coast 
Line R. Co., 211 Fed., 897,- U. 8. v. Missouri Pacific Ry. Co., 
D. C, W. D. Missouri, May 8, 1913, Van Valkenburgh^. J, 
[unr^orted]; U. 8. v. Normem Pacific Ry, Co., D. C, W. D. 
Washington, Feb. 13, 1914, Cusfaman, D. J. [unreported]. See 
also Missouri, K. <k T. Ry. Co. of Texas v. TJ. 8., 231, U. S., 112; 
TJ. 8. V. 8t. Louis 8. W. Ry. Co. of Terns, 189 Fed., 964; U. 8. v. 
Oregon-W. R, & N. Co., 213 Fed., 688. 

6. The Act is analogous to the Safety Appliance Acts : 

U. 8. V. Kansas City Southern By. Co., 202 Fed., 828. 
See also TJ. 8. v. St. Louis 8. W. Ry. Co. of Texas, 189 Fed., 954. 

— (a). But is distinguishable from the Employers' Liability Acts: 

Baltimore & 0. R. Co. v. /. C. C, 221 U. S., 612. 
Supreme Court, May 29, 1911. 

The statute, therefore, in its scope, is materially different 
from the act of June 11, 1906, chapter 3073, 34 Stat., 232, which 
was before this court in the Employer's Liability Ca^es, 207 U. S., 
463. There, while the carriers described were those engaged in 
the commerce subject to the regulating power of Congress, it 
appeared that if a carrier was so engaged the act governed its 
relation to every employee although the employment of the lat- 
ter might have nothing whatever to do with interstate com- 
merce. In the present statute, the limiting words govern the 
employees as well as the carriers. — Hughes, Justice, pp. 617-618. 

But see State v. Chicago, M. & St. P. Ry. Co., 117 N, W., 686. 

— (b). And from the 28-Hoiir Law. 

TJ, 8, V. Kansas City Southern Ry, Co,, 202 Fed., 828. 

Circuit Court of Appeals, 8th Circuit, January 24, 1913. 
The trial court, in sustaining defendant's motion for a 
directed vardiot, indicated the view that the railway com- 
pany was held to the exercise of ordinary care in anticipating 
causes of delay that might interfere wiui observance of this 
law. This also is the position of defendant in error, and we 
are asked to apply the rule of construction adopted with respect 
to the 28-hour law [34 Stat. L., 607], which was enacted to 
prevent cruelty to animals by long confinement without rest 
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while in transit by railroad. It is there provided that the 
carrier shaU not confine domestic animals in cars for a longer 
period than 28 hours, without unloading them for rest, water, 
and feeding, unless prevented by causes 'Vhich can not be 
anticipated or avoided by the exercise of due diUgence and 
foresight.'' The carrier is hable for a penalty only when it 
''knowingly and willfully" fails to comply with the provision 
x>i the law. This court has held that the words "knowingly and 
willfully'' are designed to describe the attitude of a carrier, 
which, having a free will or choice, either intentionally disr^arda 
the statute or is plainly indifferent to its requirements. [8U 
Louis dk 8, F. R, Co, v. TJ. S., 169 Fed., 69; St. Joseph Stock 
Yards Co. v. TJ. S., 187 Fed., 104.] At aU times tibe carrier 
has been held to the exercise of due diligence and foresi^ht^ 
The degree of such diligence, foresight, and care reqmred 
depends largely upon the object aimed at and the situatioi^ 
presented; and whether the defendant has discharged the full 
duty laid upon it is to be determined from the facts and circum-* 
stances in each case. 

The Act under consideration does not employ the words 
''knowingly" and "willfully." The carrier is made liable if it re- 

c^uires or 1>^rmite any emp%« ^ ^^ ^'^ "^^^^ «" ^"^y ^ ^*>1^ 
tion of stated provisions. This case then falls within that class 

where purposely doing a thing prohibited by statute may amount 

to an offense, although the act does not involve turpitude or 

moral wrong. [Armour Packing Co. v. U. S., 153 Fed., 1; Id. 

V. Id., 209 U. S., 56; Chicago, Si. P., M. dh O. By. Co. v. U. 

S., 162 Fed., 8S5.]— Van VcMcenbwrgh, D. J., pp. 832-833. 

-(c). Tiolations of the Hours of Service Act: HELD more serious than 
those of the Safety Appliance Act and of the 28-Honr Law. 

U. 8. V. Minneapolis, St. P. dk S. S. M» By» Co. [unreported]. 
District CoTU't, District of North Dakota^ .January 21, 1913. 
The defendant in each of these actions is charged with 
violating the Act of March 4, 1907 [34 Stat. L., 1416], limiting 
the hours of continuous employment of men engaged in the 
railway service. Their counsel first call my attention to the 
difference between the penal clause of this Act and the penal 
clause of the Safety Appliance Act and the 28-hour law in 
regard to live stock. In the latter statutes a minimum fine of 
$100 is fixed, whereas no minimum limitation is prescribed by 
the statute here involved; and for this reason, counsel says, Con-* 
gress has indicated that the first-mentioned statute is less 
serious than the others, and its violation might properly be pun-r 
i^ed by a merel^r nominal fine. I can attach no smiincance to 
the difference which has been pointed out. It would be impos- 
sible for any rational mind to find a rational foundation for tha 
differences m the penal clauses of our federal criminal laws. For 
example, a clerk who embezzles postal funds may be punished 
with a nominal fine, but a clerk who embezzles the funds of a 
national bank can not be given a less pimishment than five years 
in the penitentiary. Sucn contrasts as this show how impossible 
it is to attach significance to variations in penal clauses. That 
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is a subject to which Congress has never yet given any compre- 
hensive consideration. Courts must therefore look at the sub- 
ject matter of laws, to ascertain whether public welfare is seri- 
ously or only slightly involved in their violation. 

Adopting that course, I must r^ard all substantial viola- 
tions of the statute hmiting the period of continuous employ- 
ment of men engaged in the railroad service as serious, much 
more serious than either of the other statutes referred to. The 
violation of the 28-hour law concerns only live stock; that of 
the Safety Appliance Act will, as a rule, only affect a single 
employee; whereas a violation of the statute here involved may 
cause injury not only to the travelinjg public, but to large groups 
of emplovees. The statute has behmd it tne purpose to reduce 
the appalling record of death and injury caused by American 
railroads. Tne yearly statistics on this subject leave no room 
to doubt the imperative necessity for the law. and furnish ample 
justification for its rigid enforcement. — Amidonf D. J. 

6. A substantial violation of the Act should never be satisfied by a 
merely nominal penalty : 

U. 8. V. CleveUmdj (7,, C. cfe 8t. L, By. Co, [unreported]. 

District Court, Southern District of Oluo^ December 12^ 1 911. 

If there had been any fla^ant violation of the law or any 

willful intention not to keep within its terms, then it would be 

a proper case to inflict possibly the maximum — ^at any rate a 

severe penalty, — HoUister, D. J. 

U. 8. V. Minneapolis, 8t P. cfe 8. 8. M. By. Co. [unreported]. 
District Court, District of North Dakota, January 21, 1913. 
No truth of science, however, is better established than that 
fatigue is not simply a matter oi muscles, but that it involves 
nerves and brain as well, and extends to all the faculties of the 
mind itself. It produces physiological changes which deaden 
the will and impair the sense of si^t and of hearing. It is as 
truly a physical cause of accident as are open switches and broken 
rails. 

Such being the fact, a substantial violation of the statute 
here mvolved can never justify a merely nominal fine. It 
involves human life — the safety not only of large numbers of 
employees, but of the general traveling public. — Amidon, D. /• 

(a). The Act prescribes a separate penalty for each and every employee 
who remains on dnty in excess of the permitted periods : 

Missouri, K. <b T. By. Co. of Texas v. U. 8., 231 U. S., 112. 
Supreme Court, November 10, 1913. 

The main question is whether, when several persons thus 
are kept beyond the proper time by reason of the same delay of 
a train, a separate penalty is incurred for each or only one for 
aU. Tne Circuit Court of Appeals decided for the Government 
without discussion. 

The petitioner cites many cases in favor of the proposition 
that generally, when one act has several consequences that the 
law seel^ to prevent, the habiUty is attached to the act, and is 
but one. It ar^es that the delay of the train was such an act 
and that the principle, which is a very old one, applies. [BaUi- 
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Tiuyre cfc 0. 8. W. B. Co. v. U. 8., 220 U. S.. 94.] But unless the 
statute requires a different view, to call tne delay of the train 
the act that produced the wrone^s to beg the question. [Memn 
pMa dk 0. R. Co. v. Reeves, 10 Wall., 176; Denny v. New York 
Central db H. B. B. Co., 13 Gray, 481.] The statute was not 
violated by the delay. That may have made keeping the men 
overtime more likely, but was not in itself wrongfm conduct 
qaoad^ "hoc. The wroii^ul act was keeping an employee at work 
overtime, and that act was distinct as to each employee so kept. 
Without stopping to consider whether this ai^ument would be 
met by the proviso declaring a ''delay" in certam cases not to be 
witlun the statute, it is enough to observe that there is i^othing 
to hinder making each consequence a separate cause of action or 
offense, if by its proper construction the law does so [Flemister 
V. U. 8., 207 U. S., 372]; so that the real question is simply 
what the statute means. The statute makes the carrier who 
permits ''any employee" to remain on duty in violation of its 
terms liable to a penalty "for each and every violation." The 
implication of these words can not be made much plainer by 
argument. But it may be observed, as was said by the Govern- 
ment, that as toward the pubhc every overworked man presents 
a distinct dimger, and as toward tne employees each case of 
course is distinct. [ U. 8. v. 8t. Louis 8. W. Ry. Co. of Texas, 
184 Fed., 28; People Y.8pencer, 201 N. Y., 105]. — Holmes, Justice. 
pp. 118-119. [Aftoning the judgment of the Circuit Court of 
Appeals for the Fifth Circuit and of the District Court for the 
Eastern District of Texas (both imreported).] 

— (b). But tbe amounts of such penalties are determinable by the courts. 

Miss(mri, K. cfe T. Bv. Co. of Texas v. U. 8., 231 U. S., 112. 
Supreme Court, Novemoer 10, 1913, 

it is argued that the amount of the penalty was for the 
jury, the proceeding being a civil suit. But the penalty is a 
deterrent not compensation. The amount is not measured by 
the harm to the employees, but hj the fault of the carrier, and 
being pimitive, rightly was determined by the judge. [ U. 8. v. 
Atlantic Coast Line B. Co., 173 Fed., 764; Atchison, T. <k 8. F. 
By. Co. V. U. 8., 178 Fed., 12.]— Holmes, Justice, pp. 119-120. 
[Affirming the judgment of the Circuit Court of Appeals for the 
Fifth Circuit and of the District Court for the Eastern District 
of Texas (both unreported)]. 

TJ. 8. V. Boston <& M. B. Co., D. C, D. New Hampshire, October 
29, 1912, Aldrich, D. J. [unreported]' V. 8. v. Great Northern By. 
Co., D. Minnesota, June 4, 1913, Wiilard, D. J. [unreported]. 

7. Fatigue is as truly a physical cause of railroad accidentSLas broken 
rails and open switches. 

U. 8. V. Minneapolis, 8t. P. cfe 8. 8. M. By. Co. lunreported]. 
District Court, District of North Dakota/January 21^ 1913. 
We are still more or less under the spell of the old idea that 
care is wholly a matter of the will. No truth of science, how- 
ever, is better established than that fatigue is not simply a 
matter of muscles, but that it involves nerves and brain as well, 
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and extends to all the faculties of the mind itself. It produces 
physiological changes which deaden the will and impair the 
sense of sight and of hearing. It is as truly a physical cause of 
a6cident ^ are open switch and broken ralh-Amidon, D. J. 

8* The inability of carriers to compel employees to rest during their 
intermissions from actnal serrice is a remote contingency. 

U. 8. V. Great Northern By. Oo.y 206 Fed., 838. 
District Court, District of Idaho, July 9, 1913. 

It has been suggested that the carrier has no power to com- 
pel its employees to rest, and when given the opportunity for rest 
they may use the time in laboring upon their own accoimt or for 
some other employer, but such a contingency is remote in the 
extreme; at least it is one with which we are not presently con- 
cerned. — Dietrich J D. J., p. 841. ^ 

See also: 

San Pedro, L. A. cfe 8. L. B. Go. v. U. 8., 213 Fed., 326. 
Circuit Court of Appeals, 8th Circuit, March 27, 1914. 
In this legislation Congress had in view the many serious 
railroad accidents caused by the unfitness for duty of men 
engaged in or having to do with the movements of trains, who 
had endured excessive periods of continuous, unbroken service 
without intervals for rest. The remedy adopted was by limiting 
the maximum of the hours of service and the mmimum for the 
intervals between. It was thought futile to attempt to control 
the employees in their use of their off time; therefore, as being 
more practical and efficient, the command was laid upon and 
confined to those who gave them employment in their regular 
occupations. — HooTc, 0. J., p. 328. 

9. A carrier can not escape liability to a passenger for laying off a 
train and consequentially delaying his arrival at his destination, 
on the theory that such a course may have been necessary in 
order to avoid a violation of the Act, if the delay responsible for 
the situation was attributable to its own negligence. 

Black V. Charleston cfc W. 0. By. Ob., 69 S. E., 230. 

0. SCOPE OF THE ACT. 

1. Carriers subject to the Act. 

That the provisions of this Act shall apply to any common caxxier or 
carriers, their officers, agents, and employees, engaged in the trans- 
portation of passengers or property by railroad in the District of Co« 
lumbia or any Territory of the United States, or from one State or 
Territory of the United States or the District of Columbia to any other 
State or Territory of the United States or the District of Columbia, or 
from any place in the TTnited States to an adjacent foreign country, or 
from any place in the United States through a foreign country to any 
other place in the United States. * * *.—Sec. 1, Act March 4f 1907 
[S4 Stat, at L., W5, 1416], 

Scope of the Act. — ^The provisions of this Act 
apply to all common carriers by railroad in the District 
or Columbia, or iq any Territory of the United States, or 
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engaged in the movement of interstate or foreign traffic; 
and to all employees of sueh common carriers who are 
eioga^ed in or connected with the movement of any train 
carrymg traflS.G in the District of Columbia, or m any 
Territory, or carrying interstate or foreign traffic. — Adm. 
Ruling No. 287a. 

Elecjtbio railways — Stbbet-gab companies. — 
Upon in5[uiry whether the Hours of Service law appUes 
to electnc street car lines which are interstate earners: 
E^eld, That it applies to all railroads subject to the pro- 
visions of the Act to regulate commerce, as amended, 
including street railroad, when engaged in interstate 
commerce. — Adm. Ruling No. 66. 

(a). i'Cammon Carrier" defined. 

U. S. V. Ramsey, 197 Fed., 144. 

Circuit Court of Appeals, 8th Circuit, May 27, 1912. 

**A common or public carrier is one who, by virtue of his 
business or calling, undertakes, for compensation, to transport 
personal property from one place to another, either by land or 
water, and deliver the same, for all such as may choose to employ 
him; and everyone who undertakes to cany and deliver, for 
comjpensation, the goods of all persons indifferently, is, as to 
liability, to be deemed a common caxrier." Moore on Carriers, 
p. 18. — Hunger, D. J., p. 146. 

(b). "Baikoad," as used in the Act, defined. 

* * * The term ''railroad" as used in this Act shaU indade aU 
bridges and ferries used or operated in connection with any railroadi 
and also aU the road in use by any oozxunon carrier operating a railroad, 
whether owned or operated under a contract, agreement, or lease; 
* * * -^ec. Ij Act March 4y 1907 [34 Stat, at L., W6y 1416]. 

2. The Eeceiver of a railroad company, as such, is a common carrier 
within the pmrview of the Act. 

U. 8. V. Ramsey, 197 Fed., 144. 

Circuit Court of Appeals, 8th Circuit, May 27, 1912. 
From a consideration of the foregomg authorities it seems 
to us clear that the term ''common carrier*' had a well-dejSned 
meaning, and that the receiver of a railroad came within the 
designation ''common carrier;" that Congress, in using the 
term "common carrier," used it in the sense m which such words 
are generally meant and understood: that the object and pur- 
pose of the statute would be entirely defeated in all cases in 
which a railroad or other common carrier is operated by a 
receiver if the words "common carrier" should be given a more 
restricted meaning than generally understood. It seems clear 
that a receiver in the operation of a raiboad is a conimon carrier 
within the meaning of the statute: and though he is not per- 
sonally hable, he is Hable in his omcial capacity, and the pay- 
ment of any judgment obtained would be subject to the order 
of the court appointing the receiver in the exercise of its equi- 
table powers. — Munger, D. J., p. 148. 
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S, "^Employees subject to the Act. 

* * * the term "employees" as used in this Aot shall be held to, 
mean persons actually engaged in or oonneoted with the movement 
of any train.-~^€e. 1, Act Manh 4, 1907 [34 8UiL at L,, 1416, 1416]. 

Employees subject to the Act. — The Act does not 
specify the classes of employees that are subject to its 
terms. All employees engaged in or connected with the 
movement of any train as described in section 1 are 
within its scope. Train dispatchers, conductors, engi- 
neers, tele^aphers, firemen, brakemen, train baggage- 
men who, oy rules of carriers, are required to perform 
any duty in connection with the movement of trains, 
yardmen, switch tenders, tower men, block-signal oper- 
ators, etc.^ come within the provisions of the statute. — 
Adm. Buhng No. 287-0, 

Febby employees. — ^The Hours of Service law does 
not apply to employees on a ferry, even though the 
fenyte owned by a raiboad company. The law applies 
to employees connected with the movement of trains, 
and hence does not embrace employees engaged only 
in tiie operation of a ferry. This ruung does not apply 
to car ferries. — Adm. Ruling No, 108. 

Tbain baggagemen. — ^The provisions of section 1 
of the Hours of Service law apply to train baggagemen 
who are employees of the railway company and wno are 
required by the rules of the company to perform or to 
hold themselves in readiness, when called upon, to 
perform any duty connected with the movement of any 
train. — Adm. Ruling No. 275. 

V. 8. y. Missouri Pacific Ry. Co., 206 Fed., 847. 

District Court, District of Kansas, March 24, 1913. 

The term "employees," as employed in and defined bv the 
Act itself, is "persons actually engaged in or connected witn the 
movement of any train." — PoUock, u. J., p. 849. 

U. 8. V. Atchison, T. & 8. F. Ry. Co., 177 Fed., 115; 8an Pedro, 
L. A. cfe 8. L. Ry. Co., v. V. 8., 213 Fed., 826. See also 8c7iweigY. 
Chicago, M. db 8t. P. Ry. Co., 205 Fed., 96; 8tate v. Chicago, M. 
dk St. P. Ry. Co., 117 N. W., 686. 

See also: 

Baltimore & 0. R. Co. v. 7. C. C, 221 U. S., 612. 
Supreme Court, May 29, 1911. 
No difficulty arises in the construction of this language. 
The first sentence states the application to carriers and em- 
ployees who are "engaged in the transportation of passengers or 
property by railroad m the District of Columbia or the Terri- 
tories, or in interstate or foreign commerce. The definition in 
the second sentence, of what the terms "raiboad" and "em- 
ployees" shall include, qualify these words as previously used, 

*By Exeeuxive Order of President Taft, dated November 23, 1909, the require- 
ments of the proviso in section 2 of the Act were extended to l^e employees of the 
Panama lUdlroad Company. 
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but do not remoTe the limitation as to the nature of the trans- 
portation in which the employees must be engaged in order to 
come within the provisions of the statute, if the definition, in 
the last part of the sentence, of the words used in the first part 
be read m connection with the latter the meaning of the whole 
becomes obvious. The section, in effect, thus provides: '*Thia 
Act shall apply to any common carrier or carriers, their officers, 
agents, and employees (meaning by 'employees' persons actually 
engaged in or connected with the movement of any train), en- 
gaged in the transportation of passengers or property by raU- 
roaid (meaning by 'railroad' to include aU bridges and ferries 
used or operated in connection with any railroad) in the Dis- 
trict of Columbia or any Territory * * * or from one State 
* * * to any other State," etc. In short, the employees 
to which the Act refers, embracing the persons described in the 
last sentence of the section, are those engaged in the transport 
tation of passengers or property by railroad m the district, terri- 
torial, interstate or foreign commerce defined; and the railroad, 
including bridges and ferries, is the railroad by means of which 
the defined commerce is conducted. — Hughes, Justice, p. 617. 

(a). A fireman or other employee subject to tbe Act while engaged in 
watching an engine is connected with the movement of a train 
within the pnrview of the Act. 

See Item 5-(d)-(i), p. 131, post, 

(b). ''Other employee,*' as nsed in the proviso in section 2 of the Act, de- 
fined. 

Missouri Pacific By. Co. v, TJ. S., 211 Fed., 893. 

Circuit Court of Appeals, 8th Circuit, February 16, 1914. 
The proviso ougnt not to be construed so broadly as to 
anihilate the general language of the section. We think that 
imder a well-established rule of construction the words "or 
other employee" found in the proviso, must be construed to 
mean an employee engaged in tne same character of service as 
a train dispatcher or operator, who by the use of the telegraph 
or telephone performs the work described in the proviso. In 
other words. Congress intended the 9-hour provision to apply 
to employees whose primary duty was to dispatch, report, 
transmit, receive, or deliver orders pertaining to or affecting 
train movements. * * * Where general words follow an 
enumeration of particular classes of persons or things, they will 
be construed as applicable only to persons or things of the same 
general nature or class as those enumerated. The particular 
words are presumed to describe certain species and the general 
words to be used for the purpose of including other species of 
the same genus. The rule is oased on the obvious reason that, 
if the legislature had intended the general words to be used in 
their imrestricted sense, they would have made no mention of 
the particular classes. The words "other" or "any other," fol- 
lowing an enumeration of particular classes, are therefore to be 
read as "other such like," and to include only others of like kind 
or character. [Citi^ First Nat. BanJc of Anamoose v. U. 8., 
206 Fed., 374, and IL S. v. Bmins, 3 Wheat., 336.] * * * 
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As the word "employee" in the proviso in section 2 includes 
"operator" and "train dispatcher/' for the latter are both em- 
ployees; the conclusion here is irresistible that Congress intended 
by the use of the words "other employee" to mean an employee 
engaged primarily in the same class of service as would be per- 
formed Dy an operator or train dispatcher. — Garlani, Q. J., 
pp. 896, 897. 

But see V. S, v. Houston B, cfe T. Ry. Co,, 205 Fed., 344. 
4. limitations of service. 

That it shaU be unlawful for any common carrier, its offtcers or 
agents, subject to this Act to require or permit any employee subject to 
this Act to be or remain on duty for a longer period than sixteen em^ 
secutive hours, and whenever any such employee of such common car- 
rier shaU have been continuously on duty for sixteen hours he shaU be 
relieved and not required or permitted again to go dn duty until he has 
had at least ten consecutive hours off duty; and no such employee who 
has been on duty sisteen hours in the aggregate in any twenty-four- 
hour period shaU be required or permitted to continue or again go on 
duty without having had at least eight consecutive hours off duty: 
Providedy That no operator, train dispatdher, or other employee who 
by the use of the telegraph or telephone dispatches, reports, transmitSy 
receives, or delivers orders pertaining to or affecting train movements 
shaU be required or permitted to be or remain, on duty for a longer period 
than nine hours in any twenty-four-hour period in aU towers, offices,, 
places, and stations continuously operated night and day, nor for a 
longer period than thirteen hours in aU towers, offices, places, and sta- 
tions operated only during the daytime, except in ca^e of emergency, 
when the employees named in this proviso may be permitted to be and 
remain on duty for four additional hours in a twenty-four-hour period 
on not exceeding three days in any week: * * *,—Sec. ty Act March 4t 
1907 [34 Stat. L., 1415^ I4I6]. 

6. "On diUy'' and "off duty," as used in the Act, defined. 

The requirement for ten consecutive hours off duty 
applies only to such employees as have been on duty 
for sixteen consecutive hours. The requirement for 
eight consecutive hours off duty apphes only to em- 
ployees who have not been on duty sixteen consecu- 
tive hours, but have been on duty sixteen hours in the 
aggregate out of a twenty-four-hour period. Such 
twenty-four-hour period begins at the time the em- 
ployee first goes on duty after having had at least ei^ht 
consecutive hours off duty. The term ** on duty" in- 
cludes all the time during which the employee is per- 
forming service, or is held responsible for performance 
of service. An employee goes *'on duty'^at the time 
he begins to perform service or at which he is required 
to be m readiness to perform service, and goes "off 
duty" at the time he is relieved from service and from 
responsibility for performance of service. — Adm. Ruling 
No: 287-1. 
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Missouri, K. & T. Ry. Co. of Texas v. Z7. S., 231 U. S., 112. 
Supreme Court, Noveniber lOj 1913. 
One of the delays was while the engine was seat off for 
water and repairs. In the meantime the men were waiting, 
doii^ nothing. It is argued that they were not on duty during 

( this period and that if it be deducted, they were not kept more 
than sixteen hours. But they were under orders, liable to be 
called upon at any moment, and not at Uberty to go away. 
They were none the less on duty when inactive. Their duty 
was to stand and wait. [ TJ. S. v. Chicago , M. dk P. 8. By. Co., 
197 Fed., 624; . U. S. v. Derwer cfe R. 0. R. Co., 197 Fed., 629.]— 
Holmes, Justice, p. 119. [Affirming the judgment of the Cir- 
cuit Court of Appeals for the Fifth Circuit and of the District Court 
for the Eastern District of Texas (both decisions unreported)]. 

U. S V. Chicago, M. & P. S. Ry. Co., 195 Fed., 783. 

District Oourt, Western District of Washington, April 29, 1912. 
An employee is on duty when he is at his post m obedience 
to rules or reauirements oi his superior and ready and willing 
to work, whetner actually at work or waiting for orders or for 
the removal of hindrances from any cause. The words **on 
duty" appear to have been intelligently chosen a&d used in 
the composition of the statute to bar all excuses for noncom- 
pliance with its requirements by any pretext of misunder- 
standing its meaning. [TJ. 8. y. lUinois Centra R. Co., 180 
Fed., eSO.}—Hanford, D. J., p. 785. 

TJ. 8. V. Northern Pacific Ry. Co. [unreported]. 

District Court, Western District of Washington, Feb. 13, 1914. 

An employee goes on duty, withia the meaning of the law, 
at the time he reports for work, as required by the rules of the 
company, and begins the work of looking after his train and 
seeing that it is in proper condition for road service. He remainia 
on duty whUe he is in charge of his train, performing service in 
and about the same, or held responsible for the performance of 
such service should the occasion therefor arise. 

An employee is not off duty until he is reUeved from all 
responsibility as to his train and becomes his own free agent to 
go and do as he pleases. Brief interruptions, such as time neces- 
sary for meals whUe on the road, meeting trains, waiting for 
orders, delays on account of congestion of traffic, can not be con- 
sidered as time off duty, although during such detention no 
active service whatever may be required of such employee. 

Of course, what is a brief interruption is a relative term; in 
determining what a brief interruption is as covered by this in- 
struction you will take into consideration what I have already 
told you. You can understand if a man was engaged in a "tug 
of war " that if he had 2 hours and 45 minutes off it would be a 
substantial rest from that occupation, and so here you must use 
your practical judgment and experience as men in determining 
whether this interruption in this service such as is claimed by the 
defendant was of substantial benefit for the purpose that Con- 
gress intended this law, to enable the qaen to revive and recu- 
perate and rest, so that they might renew their service and duty. 
After an employee in train service starts on his trip he can not be 
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said to be off duty, within the meaning of the law, until he reaches 
the end of his run, unless before reaching his destination he is 
released from all service in connection with his train or from all 
responsibility therefor should the occasion arise, and is given an 
unqualified, bona fide release, and for a definite and substantial 
period. — Cushman, D. J, 

U. S, V. Denver dh R, 6. R, Co., 197 Fed., 629. 

(a). Employees while ''deadheading'' on freight or passenger trains, 
f relieved from all responsiblity in connection with the movement 
of such trains, are not on dnty within the pnrview of the Act. 

* ' Deadheading. ' ' — ^Ehnploy ees defiuiheadinjg on 
passenger trains or on freight trains and not required to 
perform, and not held responsible for the performance 
of, any service or duty in connection with the movement 
of the train upon wmch they are deadheading, are not 
while so deadheading "on duty" as that phrase is used 
in the Act regulating the hours of labor. — Adm. Ruling 
No. 74. 
Osbome^s AdmW. v. Oincinnati, N. 0. <fk T. P. Ry. Oo.y 164 S. W., 818. 
Court of Appeals of Kentucky, March 24, 1914. 
Although we have made a very thorough examination of the 
cases involvmg the construction of this Act, we have not found 
one presenting or deciding the question whether an employee 
who IS '^deadheading" is engaged in service connected with the 
moyement of any train mtt the meaning of the Act. 

The Interstate [Commerce] Commission, however, has pro<- 
mulgated rule No. 74, providing that '^ employees 'deadheading' 
on passenger trains or on freight trains and not required to per- 
form, and not held responsi):)le for the performance of, any 
service or dutv in connection with the movement of the train 
upon which they are 'deadheading,' are not, while so 'dead- 
heading' 'on duty' as that phrasTS used in the Act regulating 
the hours of labor." This construction, although it does not 
have the binding force of a court decision, is yet entitled to great 
weight on account of the important duties this high Commission 
exercises in^ administering tnese remedial federal statutes, and 
we concur in its soundness when applied to the facts ot this 
case. — OarroU, J., p. 822. 

(b) . The service of an employee subject to the Act, preliminary or supple- 
mental to his regular duties, is to be computed in his period on duty. 

U. S. V. TUinois Central R. Co., 180 Fed., 630. 

District Court, Northern District of Iowa, June 23, 1910. 

TTie question here is as to the eflFect of the rule of the com- 
pany requiring men to report 30 minutes before the leavinff 
time of the train to do the things required by the rule, coupled 
with the fact that this man did comply with that rule. 

I do not think the custom of the company not to strictly 
enforce the rule makes any difference. This man complied with 
the rule. He arrived at the engine 30 minutes before the leaving 
time of the train, and was actually engaged in doing the things 
required by the rule, and the question here is whether he was 
during that time, within the n^ eaning of the Act, actually engaged 
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in or connected with the moving of that train. That is the ques- 
tion here. In my opinion this m an was on duty, within the mean- 
ing of the Act, from the time he went there and commenced to 
supervise, or overlook, that engine in preparation for the trip. It 
does not make any difference whether he was paid for this time 
or not, that was the time his work and the strain on him began. 
The work of an engineer, an emplo]ree of the railroad, begins when 
under the rule of the company he is there and is at work in con- 
nection with the preparation of the engine for the moving of the 
train . He must look over that eneine. He must see that it is oiled 
up. He must see that the air brakes are all right. He must move 
the engine down over the tracks and across the switches to connect 
it with the train. And in my opinion he is on duty, within the 
meaning of the Act, during the time he is doing these things. If 
he goes there a half an hour before the time to start to do these 
things, during the time he is there doing them he is on duty. 
That is my view of it. — MorriSy D. J., pp. 630-631. 

v. S. V. Chicago, M. cfe P. 8. Ry. Co., 195 Fed., 783. 

District Court, Western District of Washington, April 29, 1912. 

Does the statutory limitation of time of continuous service 
applicable to engineers, firemen, conductors, and brakemen em- 
ployed in the operation of trains include, or exclude, the time 
on duty preceding and subsequent to tne time of service in 
actual operation of trains between the terminal points at which 
their runs are commenced and ended ? 

There is no ambiguity in the statute; therefore, it does not 
have to be construed in order to ascertain its meaning. It is man- 
datory in declaring: "That it shall be imlawful for any common 
carrier, its officers or agents, subject to this Act to require or 

J)ermit any employee subject to this Act to be or remain on duty 
or a longer period than 16 consecutive hours." 

This broad rule is restricted only by the exceptions speci- 
fied in the Act itself. These include cases of casualty or una- 
voidable accident or the act of Qo^ or where delay was the result 
of a cause not known to the carrier, its officer or agent in charge 
of such employees at the time when they leave a terminal and 
crews operating wrecking and relief trains, and the court is not 
authorized to add other exceptions by construing the Act in a 
way to extend the duration of permissible contmuous service. 
An employee is on duty when he is at his post in obedience to 
rules or requirements of his superior and ready and willing to 
work, wheuier actually at work or waitiiu? for orders or for the 
removal of hindrances from any cause. The words '* on duty'' 
ajppear to have been intelligently chosen and used in the composi- 
tion of the statute to bar all excuses for noncompUance witn its 
requirements by any pretext of misunderstandi^ its meaning. 
[U. 8. V. lUinou Central B. Co., 180 Fed., 630].— fian/ord, D. /., 
p. 786. 

U. 8. V. Demer dk R. 0. R. Co., 197 Fed., 629. 

District Court, District of New Mexico, May 1, 1912. 

Tlie case turns, first, upon whether in computing the 16-hour 
period the preparatory service of 16 minutes is mcluded, and, sec- 
ond, whether the 56 minutes' stop at Osier broke the continuity 
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of the service, so that after all it did not include as much as "16 
consecutive hours." In other words, the decisive question is 
whether the crew was "on duty" during both of these periods. 

It is doubtful if any definition of the words "on duty" can 
be clearer than the words themselves. Manifestly, however, they 
mean to be either actually engaged in work or to be charged 
with present responsibility for suchf flikould occasion for it arise. 
Tested by this definition, the crew during the preparatory 16 
minutes was clearly on duty. They were at the starting point 
pursuant to a rule of the defendant company requiring tnem to 
t>e there. They were engaged in work necessary to the trit>. The 
conductor, according to uie proofs, was getting his bills and orders ; 
the brakemen were looking over the train to detect defective cars 
and equipment and in going to the roundhouse to bring the engines 
and to couple them to the train. With all of these unperformed 
the train could not have moved. With some unperformed the 
train would pn>bably have moved only to destruction for lack of 
orders or of safe equipment. These duties were quite as important 
as those after the tram stunted and, contrary to what counsel con- 
tend, impress us as constituting quite as great a strain upon the 
nervous and physical energies as arose after the train was actually 
in motion. We believe such to have been as much in the congres- 
sional mind in declaring what length of duty shall call for rest as 
those connected with a train actually movmg. Nor does it de- 
tract from this view that the men were paid nothiag for this pre- 
liminary work. The defendant can hardly be heard to contend 
this in the face of its rule requiring this very service. Presum- 
ably, however, in fixing a rate of compensation beguining in terms 
only with the starting time the employees and the railroad took 
into consideration the rule just mentioned, so that after all this 
preliminary work was not really done gratuitously, but was 
merged into a scale of wages mutually satisfactory to all con- 
cerned. At any rate, labor does not cease to be such becaime not 
paid for, nor does duty cease to exist because performed without 
compensation in connection with duty for which there was com- 
pensation. — Pope, D. J., pp. 631-632. [Cited with apparent 
approval by the Supreme Court in Missourij K. cfe T. By. Co, of 
Texas V. TJ. S., 231 U. S., 112]. 

V. 8. V. KansdS Oity Southern By, Co., 189 Fed., 471 ; San Pedrop 
L. A. & S. L. B. Co. V. U. S.y 213 Fed., 326; Oshome'sAdm'r.Y^ 
Oincinnaa, N. 0. & T. P. By, Co., 164 S. W., 818; U, S. v- 
BoHon cfe M, B, Co., D. C, D. New Hampshire, Oct. 29, 1912, 
Aldrich, D. J. [unreported]; V. S. v. NoHhem PadHc By. Co.j 
D. C, W. D.Washington, Feb. 13, 1914, Cushman, D. J. [unre- 
ported]. 

(o). The application of tbe Act to employees otherwise within its 
terms is not to be evaded by a commingling of their duties with 
respect to interstate and intrastate operations. 

Baltimore db 0. B. Go, v. /. O. (7., 221 U. S., 612. 
Supreme Court, May 29, 1911. 

But the argument undoubtedly involves the consideration 
that the interstate and intrastate operations of interstate car- 
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riers are so interwoven that it is utterly impracticable for them 
to divide their emplovees in such manner that the duties of 
those who are engaged in connection with interstate commerce 
shall be confined to that commerce exclusively. And thus, 
many employees who have to do with the movement of trains 
in interstate transportation are, by virtue of practical necessity, 
also employed in intrastate transportation. * * * 

If, then, it be assumed, as it must be, that in the further- 
ance of its purpose Congress can limit the hours of labor of 
employees engaged in interstate transportation, it follows that 
this power can not be defeated either oy prolonging the period 
of service through other requirements of the carriers or by the 
commingling of duties relating to interstate and intrastate oper- 
ations. — HugheSf Justice, pp. 618, bl9. 

Northern Pacific Ry, Co. v. State of Washington, 222 U. S., 370. 
Supreme Court, January 9, 1912. 

The train, although moving from one point to another in 
the State of Washington, was hauling merchandise from points 
outside of the State destined to pomts within the State and 
from points within the State to points in British Columbia, as 
well as in carrying merchandise which had originated outside of 
the State and was in transit through the State to a foreign 
destination. This transportation was interstate commerce, 
and the train was an interstate train, despite the fact that it 
may also have been carrying some local freight. In view of 
the unity and indivisibility of the service of the train crew and 
the paramount character of the authority of Congress to regu- 
late commerce, the Act of Congress was exclusively controlling. 
[Southern Ry. Co. v. V. S., 222 U. S., 20.]— White, Chief Justice, 
pp. 375-376. 

Erie R. Co. v. New York, 233 U. S., 671. See also: 

State V. Chicago, M. & St. P. Ry. Co., 117 N. W., 686. 
Supreme Court of Wisconsin, September 29, 1908. 
The dkection and dispatching of every train on an interstate 
railway necessarilv involves knowledge in the train dispatcher of 
all other trains which are in the same vicinity at the same time, 
and also ability to control such other trains. An interstate train 
from Milwaukee to Chicago can not be safely forwarded if, under 
the direction of a separate employee, a local train may be moving 
between Milwaukee and Racine over the same track at the same 
time, or nearly so. The very switching at local stations must be 
within the knowledge and imder the control of him who is to 
decide upon and direct the most unportant of interstate trans- 
portation. Obviously division of authority over these subiects 
would be fraught with great perils and delays to both kinas of 
transportation. Hardly any act of a train dispatcher on a busy 
railroad can be conceived which does not affect both interstate 
and domestic commerce. He can not move or stop the most dis- 
tinctively local train without affecting the interstate train, or 
vice versa. No extra or special can be put on the division with- 
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out adjustment of other trains. Of course, also, every interstate 
train carries some purely intrastate freight or pi^ssengirs. Manj 
purely domestic trains carry some freight or passengers in transit 
to extrastate destination. It would seem that any severance of 
control over State from interstate trains involved so much of con- 
fusion and probability of danger, and its possibility even is so 
doubtful and experimental, that no l^islature would absolutelv 
precipitate it without careful consideration nor without provia- 
mg in the act for the event of the failure of such expenments. 
For this reason as well we are convinced that the legislative pur- 
pose involved what the legislative words include, the regulation 
of services of all operators, and would in no wise be satisfied, even 
in part, by a restnction to those whose acts aflfect only domestic 
commerce, if, indeed, there are any such. — Dodge j /., PP- 690-691 . 

(d). An Employee subject to the Act may not engage in any railroad 
service, howsoever unconnected with the movement of any train, 
if the total time devoted to such service and to his regular 
duties exceeds the periods of service permitted by the statute. 

The prime purpose of this law is to secure addi- 
tional safety by preventing employees from working 
longer hours than those specified in the Act. There- 
fore a telegraph or telephone operator who is employed 
in a night and day office may not be required to per- 
form duty in any capacity or of any kind beyond nine 
hours of total service in any twenty-four hour period. — 
Adm, Ruling No. 287-6. 

Baltimore cfe 0. R. Co. v. /. 0. O., 221 U. S., 612. 
Supreme Court, May 29, 1911. 

If, then, it be assumed, as it must be, that in the furtherance 
of its purpose Congress can limit the hours of labor of employees 
engaged m interstate transportation, it follows that this power 
can not be defeated either by prolonging the period of service 
through other requirements of the carriers or oy the conmiin- 
^ng of duties relating to interstate and intrastate operations. — 
lughes, JtLstice, p. 619. 

San Pedro, L. A. cfe S. L. R. Oo. v. J7. 8., 213 Fed., 326. 
Circtiit Court of Appeals, 8th Circuit, March 27, 1914. 

It is to be noted that the employees within the statute are 
those ''actually engaged in or connected with the movement of 
any train," but obviously the purpose of the legislation would be 
defeated if they might oe required or permitted by their em- 
ployers to occupy the hours intended for rest with railroad 
service of another kind. The particular character of the labor 
required or permitted in the intervals would seem immaterial. 
In Baltimore cfe 0. R. Co. v. / .C. C, 221 U, S., 612, it was said: 
''The length of hours of service has a direct relation to the 
efficiency of the human agencies upon which protection to life 
and property necessarily depends. * * * If, then, it be 
assumed, as it must be, that in furtherance* of its purpose Con- 
gress can limit the hours of labor of employees engaged in inter- 
state transportation, it follows that this power can not be defeated 
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either by prolonging the period of service through other recjuire- 
ments oi the carriers or by the commingling of duties relating to 
interstate and intrastate operations/' — flboifc, C. •/., p. 328. 

17. S. V. Cfravd Trunk By, Co. [unreported]. 

District Court, District of New Hampshire, October 30, 1912. 
The Government says it is not open to an employer, or a 
carrier, to work the man a substantial part of 9 hours as oper- 
ator, and then lengthen his service bevond the 9 hours bv put- 
ting him at work m some other branch of the service, and I am 
incuned for the purposes of this case to adopt that view, and 
construe the statute as meaning that where a substantial service 
is performed by the employee at the telegraph and he uses up 6 
of the 9 hours, that whatever service he does after that in the 
performance of duty in the general work of the carrier that the 
employment, taken all together, should not exceed 9 hours. — 
Aldrich, D. J. 

U. S. V. Chicago, R, I. & P. By, Co, [unreportedl. 

District Court, Western District of Missouri, March 6, 1914. 
Congress intended the nine-hour provision to apply to em- 
ployees of a certain class whose employment embraced the duties 
enumerated in the proviso. It is not necessary, however, that 
such employees should be engaged exclusively and continuou?ly 
in the discharge of the prescribed duties of di patching trains by 
the use of the telegraph or the telephone, if sucn is a part of their 
work, and if they must hold themselves in readiness while on 
duty to perform such service whenever the occasion may arise. 
* * * So I think it may be assumed that so far as the spirit 
of this law is concerned, these men are on duty from the time 
their watch begins; that their work of operating the electric 
staflF machine, which is but a mechanical jform of transmitting 
train orders, would weary them and diminish their alertness, 
perhaps quite as much as though they were actually engaged in 
using the telegraph or telephone. At any rate, I tnink it clear 
that if, after having been engaged in such employment, the 
.machine should fail to work and they should proceed with dis- 

Satching, reporting, transmitting, receiving, and delivering or- 
ers by telegraph, and should continue in service thus for an 
aggregate of more than nine hours, the law would be violated. — 
Van VaOcenburghj D, J. 

See also U. S. v. Atchison, T. db S. F. By. Co., 177 Fed., 115. 

(i). A fireman or other employee subject to the Act, while engaged 
in watching an engine, is on dnty within the purview of the Act. 

San Pedro, L. A. db S. L. B. Co. v. U. 8., 213 Fed., 326. 
Circuit Court of Appeals, 8th circuit, March 27, 1914. 

It is contended that tne' excess service here was of another 
kind, and being at the end of the 16 hours is therefore im- 
material, as it does not appear when thereafter the fireman re- 
turned to work. That is too narrow a view of the legislation, 
since it ignores the effect upon their efficiency of excessive hours 
of service of any kind without rest. But, taking the narrower 
view, it can not be seriously doubted that the statute would be 



132 HOTTBS OF SEBVICE ACT. 



violated if the other service immediately preceded the 16 con- 
secutive hoTirs in a train movement. The attentiveness of mind 
so essential to safety in transportation might be as effectively 
impaired by loss of rest while oiling machinery in the shops or 
attending an engine on a siding as while serving on a moving 
train. Likewise if the train service aggregating 16 hours in a 
24-hoiir period were divided by intervening service of another 
kind. [U. S. v. Chicago, M. cfe P. 8. Ry. Co., 197 Fed., 624.] 
If this were not so the requirements of a minimum of 10 hours' 
rehef after 16 consecutive hours of duty and of but 8 hours' reUef 
after an aggregate of 16 hours of duty out of 24 would often work 
inconsistently. The shorter rest might follow the longer labor if 
the employee could without restraint be shifted in his work. We 
also think a railroad company can not lawfully require or permit 
an employee, within the statute, who has served the 16 hours to 
turn then to other duty without the prescribed rehef. [ U. 8. v. 
Oreat NoHhem Ry. Co., 206 Fed., 838.] The 10-hour and 8-hour 
periods for rest were proportioned to 16 hours of duty, not to 
16 hours of one kind plus an indefinite niunber of another. This 
conclusion makes it unnecessary to consider whether a fireman 
who, after 16 consecutive hours of service as such, watches his 
engme on a siding and keeps it m a state of preparedness for his 
successor is performing a duty in connection with the movement of 
the train. [U. 8. v. Missouri Pacific Ry. Co., 206 Fed., 847.] — 
Hoolc, C. J., pp. 328-329. 

Great Northern Ry. Co. v. TJ. 8., 211 Fed., 309. 

Circuit Court of Appeals, 9th Circuit, February 24, 1914. 

The plaintiff in error contends that while their nreman was 
acting as engine watchman on the locomotive, for the period 
during which their freight train and locomotive were tied up on 
the siding, the employee was not a person ^ * actually engaged in 
or connected with the movement of any train" wimin the 
meaning of those words as used in the Act of Congress; and, 
further, that the final 8 hours during which their employee was 
engaged as and performing the duties of engine watchman on 
their locomotive, and while it was tied up and sidetracked on 
their siding as aioresaid, constituted no portion of the period of 
dutv covered by the Act of Congress, and that so far as the final 
period of 8 hours is concerned the Act does not applj^ . 

With respect to the first of these contentions we do not think 
that the narrow interpretation insisted upon by the plaintiff in 
error can be appUed to the language of the Act abo\e quoted. 
We can not beheve that it was the intention of Congress that 
the word "movement" should be restricted to the actual revolu- 
tion of the wheels of a train or locomotive engaged in interstate 
commerce; for if that interpretation were the correct one obvi- 
ously the very object of the Act— the promotion of the safety of 
employees and travelers upon railroads — would be frustrated. 
The sidings of a railroad are a part of its system and are indis- 
pensable to the proper operation and movement of its trains. 
Tying up on a siding for any pw*pose, whether to await orders 
or for the passing of other trains or for any other purpose con- 
nected witn the transportation of freight or passengers, is as 
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much a part of the general movement of a train as the actual 
running thereof on the main line and at scheduled periods. 
The fact that; as in this case, the delay was for a period of 8 
consecutive hours, does not operate to make it anv the less a 
delay occurring in the ordinary course of the general movement 
of the trains of the plaintiff in error. Such delays are a part of 
the general operations whereby traffic over railroads is conaucted. 
Following this contention of the plaintiff in error to its logical 
conclusion, the result would be that the freight train and loco- 
moti^^e in this case could have been sidetracked and tied up for 
an hour at a time, at intervals of an hour, and its employee 
required to remain on duty as fireman and as engine watcnman, 
alternately, for an indefimte period, yet it would not have been 
guilty of a violation of the Act imder consideration. 

it is next contended by the plaintiff in error that the final 8 
hours during which their employee was engaged in performing the 
duties of engine watchman on their locomotive, wriile it -was tied 
up and sidetracked on their siding, constituted no portion of the 
period of duty covered by the Act. The duties of an engine 
watchman, as appears from the agreed statement of fiacts in this 
case, consisted in watching the quantity of water in the boiler of 
the engine which he was employed to watch, and in replenishing 
the same so that the engine could always have an adequate supply 
of water whereby steam could be adequately and efficiently and 
promptly generated, so that when the en^e was again to be 
moved it could move under its own steam without delay incident 
to waiting until the engine could have again developed sufficient 
steam; and likewise to watch the fire in the fire box of the engine, 
and to replenish the same with fuel, so that the fire would be 
kept up to such an extent that steam would be generated, so that 
when it was next desired to move the engine the same could 
move without delay by means of the steam so generated by means 
of the fire. But wherein did these duties of the employee as 
engine watchman differ from his duties as fireman f In no essen- 
tial particular as we view it. It is true that when a locomotive is 
actually running the duties of a fireman with respect to keeping a 
proper amoimt of water in the boiler and a proper amount of fire 
m tne fire box may be more strenuous and occupy his time to a 
greater extent than when the locomotive is sidetracked and tied 
up on a siding; but that would be merely a question of degree and 
would not anect the general nature of the duties of his occupa- 
tion. The all-important fact not to be lost sight of in this case 
is that the employee was required and permitted to continue to 
apply himself to and perform for a period of 8 consecutive hours 
(after 16 consecutive hours of labor) duties very similar to those 
which he had been performing for the 16 hours immediately 
before, without being granted any period during which he might 
have an opportunity for rest. The argument of the plaintiff in 
error in connection with the contention now under consideration 
is that the safety of its employees and of the travelers upon its 
railroad was not imperiled t)y the employee remaining on duty 
the additional period of 8 hours as engme watchman. Conceding 
that this might be true as to the employees and travelers upon 
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other trains, the fact woiild still remain that had the fireman, 
Biirgen, during this additional period while he was acting as 
engine watchman, through fatigue and general debility due to 
excessive hours of labor, permitted the water in his locomotive 
to become so low that an explosion would have been caused 
thereby, his own safety, and perhaps the safety of the other mem- 
bers of the crew of the train, who nad during that period retired 
to rest upon the train, would have been imperiled. 

There is another and a much stronger argument which we 
think fully supports the views which we have stated. The Act 
prohibits any common carrier from requiring or permitting any 
employee'' to be and remain on duty for a longer period than 
16 consecutive hours. There is no distinction made in the Act as 
to any particular duty or duties which an employee may be per- 
forming during the whole time, or any portion oi the time, he is 
on duty. In mis case, when Burgen's duties were changed from 
those of fireman to those of en^e watchman, he continued to be 
no less an employee of the railroad company. In other words, 
had he been employed as an engine watchman during the entire 
period of 24 consecutive hours, there could be no question but that 
such employment would have constituted a violation of the Act. 
The fact that during the 24-hour period he was employed for 16 
hours as fireman and for 8 hours as engine watchman does not 
lessen the offense. — MorroWy C, J,, pp. 311-313. [Aifirmingthe 
judgment of the District Court for tne District of Idaho in 67. 8. 
V. Great Northern By. Co., 206 Fed., 838.] 

Northern Pa^fic Ry, Co. v. U. S., 213 Fed., 577. 

Circuit Court of Appeals, 9th Circuit, May 4, 1914. 

The contention of the plaintiff in error is that, as in each of 
the present instances, the train and engine were sidetracked 
within 16 hours, and their crews laid off for rest, and that there- 
after the respective firemen were placed in charge of their re- 
spective engines only for the purpose of keeping up the fires and 
steam and otherwise watchii^ the engines; they were not dur- 
ing such time actually engaged in or actually connected with the 
movement of a train, and therefore were not permitted or re- 
quired by the railroad company to be or remain on duty for a 
longer period than 16 hours within the meaning of the Act of 
Congress; and the decision of the Supreme Court in the case of 
BoMrnore & 0. B. Co. v. /. C a, 221 U. S., 612, is cited by 
counsel as sustaining that contention. We can not take that 
view of that case. In so far as it bears upon the question we 
have here we think the proper conclusion to be drawn from it is 
quite the reverse and sustains our conclusion that the intent of 
tne Act was and is to compel rest for each member of the train's 
crew at the termination of the 16-hour period, to the end that Ins 
next and succeeding hours of service may be efficient. For in 
the case cited the court, at page 619, distinctly says: "The 
length of hours of service has direct relation to the efficiency of 
the human agencies upon which protection of life and property 
necessarily depends. This has been repeatedly emphasized in 
official reports of the Interstate Commerce Commission and is 
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a matter so plain as to require no elaboration. In its power 
suitably to provide for the safety of employees and travelers 
Congress was not limited to the enactment of laws relating to 
mechanical appliances, but it was also competent to consider, and 
to endeavor to reduce, the dangers incident to the strain of ex- 
cessive hom« of duty on the part of engineers, conductors, train 
dispatchers, telegraphers, and other persons embraced within 
the class defined by the Act. And in imposing restrictions 
having reasonable relation to this end there is no interference 
with liberty of contract as guaranteed by the Constitution. 
[Chicago B. dk Q. Ry. Co. v. McOuire, 219 if. S., 549.] If, then, 
it be assumed, as it must be, that in the furtherance of its pur- 
pose Congress Qan limit the hours of labor of employees engaged 
m interstate transportation, it follows that this power can not be 
defeated either by prolonging the period of service through other 
requirements of the carriers or by the commingling of duties 
relating to interstate and intrastate operations." [See also 
J7. 8. V. Oreat NoHhem By. Co., 206 Fed., 838; U. 8. v. Missouri 
Pacific By. Co., 206 Fed., 847.] 

That the present case does not come within either of the 
provisions of the Act declaring that it "shall not apply in any 
case of casualty or unavoidable accident or the act of God; nor 
where the delay was the result of a cause not known to the car- 
rier or its officer or agent in charge of such employee at the time 
said employee left a terminal, and which could not have been 
foreseen" is obvious, if fof no other reason, because the uncon- 
tradicted evidence, as weU as the answer of the defendant com- 
Eany itself, shows that each of the trains in question was stopped 
y direction of the railroad company, sidetracked, and their 
respective crews laid off for rest within 16 hours from the time 
they left Missoula for the very purpose of complying with the 
said statute, excepting only the two named firemen, who were 
continued at a duty which the company claims was not within 
the inhibition of the law; the mistake made was its own mistake 
in continuing one of each of the crews — the fireman — at the duty 
of watching the engines. — Boss, C. J., pp. 680-581. [Affirming 
the judgment of the District Court for the District of Montana]. 

U. 8. V. Missouri Pacific By. Co., 206 Fed., 847. 

District Court, District of Kansas, March 24, 1913. 

From the statement made it is obvious the question pre- 
sented is: Shall the time spent by the fireman as watchman in 
charge of his engine being drawn by another engine to the ter- 
minal station be computed in the hours of service as contem- 
plated by the statute f * * * 

While the question presented is, so far as I find, of first 
impression, yet, considering the remedial nature and humane pur- 
pose of the Act, the character of the duties imposed upon such 
watchman, as stipulated by the parties, and all the facts and cir- 
cumstances presented by the record to which consideration 
should be given, I am forced to the conclusion the time so spent 
by a locomotive fireman in watching his engine must be com- 
puted as hours of service within the purview of the Act, and for 
the following, among other reasons which might be given. 
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The humane feature of the statute beii]^ considered, it must 
be thought the Congress intended, at or bei^re the expiration of 
the 16-nour period of service provided therein, an employee 
engaged in the movement of the train would, from exhaustion of 
body and mind, be in need of relaxation and rest, freed from all 
responsibility and care for the safety of himself and others. 
That the cab of a movmg engine in which such watchman is re- 
quired to ride is not such place as in the absence of any duty to 
be performed is conducive to that rest and relaxation reauired 
by the statute, is a matter of common experience and knowledge. 
However, when to this self-evident fact, as in this case, there is 
superadded the duties imposed on one so situate, as by the parties 
stipulated, the question of relaxation, rest, and sleep reqmred by 
the statute must be almost if not altogether impossible. 

Again, aside from the humane purpose of the Act, regarded 
from the standpoint of the welfare of tne employee himseli, and 
looking alone to the safety of the employee and others, it is 
evident the nature of the duties required of such watchman, if 
from loss of vigilance through exhaustion or sleep, he should 

Sennit the water in the boiler to be entirely consumed, the 
anger irom wreck of the train or other disaster by explosion, 
involving himself and others, is apparent. 

All things consiiiered, I am of the opinion it must be held 
such watchman is in a manner actually engaged in connection 
with the movement of the train, and to such extent as brings the 
time so consumed within the hours of service as contemplated 
by the Act. If such construction of the statute is correct, and it 
shall impose a burden too severe on railroad companies, the 
remedy lies with the law-making power, not the courts. — PoUocJc, 
D. J., pp. 848, 849. 

Z7. 8. V. Great Northern By. Co,, D. C, D. Minnesota, June 4, 1913, 
Willard, D. J. [unreported]. See also Oshome^s Adm'r. v. Oincin" 
TuUi, N. 0, & T. P. By. Co., 164 S. W., 818. 

(a). And it is immaterial whether snch service as engine watchman 
precedes, intervenes, or succeeds the service as fireman or as other 
employee so snbject to the Act. 

U. 8. V. Great Northern By, Co., 206 Fed., 838. 
District Court, District of Idaho, July 9, 1913. 

Now, the defendant's position is tnat the time Buigen was 
engaged in watching the engine is not to be counted, because 
during such period he was performing a dutjr having no con- 
nection with the movement of any train. Plainly in that view 
the test, and the only test, is the relation of the specific service 
to the movement ojf trains. Logically, therefore, it is wholly 
immaterial whether the service as watchman follows or precedes 
the service as fireman or intervenes. It has no more connection 
with the movement of trains in the one case than in the other, 
and if want of such connection operates to exclude it from con- 
sideration it is to be excluded the same in one case as in another. 
* * * True, the violation of the spirit of the statute is more 
apparent in such a case, where the service as watchman precedes 
the service as fireman, than where, as here, it follows such serv- 
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ice, but the difference is one of degree only, and the courts can 
not with nicety distinguish between service which materially 
impairs and that which impairs only to an inappreciable extent 
the eflBlciency of a trainman. That 24 hours of continuous service 
without sleep is unnatural can not be gainsaid, and that if persisted 
in for any considerable length of time, even with liberal inter- 
vals of rest, it might injuriously affect the trainman's efficiency 
is not unreasonable to believe. — Dietrich, D. J., p. 840-841. 

— (b). Duties of an engine watchman defined. 

U. S. y. Great NoHhem Ry, Co., 206 Fed., 838. 
District Court, District of Idaho, July 9, 1913. 

Burgen, however, was permitted and required to remain 
upon the engine continuously thereafter until 6 o'clock the next 
morning, during which time he was on duty as an engine watch- 
man, charged with the perforiaance of no other duty or work 
than that of engine watchman. These duties consisted of 
watching the quantity of water in the boiler of the engine and 
in renlenishing the same, so that the engine would always have 
an adequate supply of water whereby steam could be efficiently 
and promptly generated, so that when the engine was again to 
be moved it could be moved under its own steam and without 
the delay incident to waiting until steam could be generated 
afresh, and in watching the me in the firebox and replenishing 
the same with fuel, so that there would always be sufficient fire 
to generate steam. — Dietrich, D, J,, p. 839-840. 

U. 8. V. Missouri Pacific By. Co., 206 Fed., 847. 

District Court, District of Kansas, March 24, 1913. 
As stated in the stipulation of the parties, the duties of the 
fireman so engaged as watchman in charge of his engine are to 
keep a certain amount of fire in the furnace, to see the water 
does not run too low in the boiler, and that a certain amount of 
steam pressure is preserved. Aside from such duties, the engine 
employed in drawmg the train is in charge of another crew, as 
is tne movement of the train itself. — PoUoci, D. J., pp. 848-849. 

(e). The words ''consecntive" and "continnons", as nsed in the Act, 
are not restricted to unbroken intervals of time. 

U. S. y. Northern Pacific By. Co. [xmreported]. 

District Com-t, Western District of^Washmgton, Feb. 13, 1914. 
You will understand what the words consecutive" and 
''in the aggregate" mean. This law prohibits men working 
consecutively for one of these roads over 16 hoiu^; that means 
1 hour after another without break, without substantial break. 
Where it says 16 hom-s in the aggregate it contemplates where 
there has been a substantial bresQc m the service, in the duty 
that they have been discharging. You can imderstand that in 
determining what a substantial break in the service is, or the 
performance or the discharge of the duty is, you should take 
mto consideration what the purpose of the law was. The- pm*- 

Eose of this law was that it was considered when men that nad 
een on duty 16 hours consecutively or 16 hoiu« in the aggre- 
gate,^ in order to render them fit to discharge the duty of rail- 
roading, it was necessary that they should have in one instance 
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10 hours off duty for reat and recuperation, and in the other 
instance 8 hours off duty. Therefore, to determine what may 
be a substantial break in the hours of service it is your duty to 
consider whether the break was sufficient in length of time and 
under circumstances which would aUow the men to gain some 
rest or recuperation. You imderstand what that means. You 
were here in court when we took recesses during the trial of 
cases for certain purposes, and in schools children take recesses, 
are permitted to take recesses for certain purposes, and in these 
matters, the operation of these trains, having in mind what the 
purpose of the law was, that the trainmen in order to be suffi- 
ciently alert and wide-awake and active in mind and in body, 
so as to be entrusted with the handling of these trains, that they 
should not be required to be on duty more than 16 nours con- 
secutively, or 16 hours in the aggregate in the other case. — 
Gushman, D, J. * 

U. 8. V. Chicago, M. cfe P. S. By. Co., 197 Fed., 624. 

(i). A respite from duty so brief, or granted under snch cirenmstances, 
as to preclude the rest and recuperation contemplated by the Act, 
even thongh for a definite and predetermined interval, does not 
break the continuity of service. 

U, 8. V. Chicago, M. db P, 8. By. Co., 197 Fed., 624. 

District Court, Eastern District of Washington, April 10, 1912. 
The crew was allowed from 30 to 45 minutes for breakfast 
and about one hour each for the midday and evening meals. 
At meal time the crew was relieved from duty and a watchman 
placed in charge of the train. * * * Nor should the brief 
periods allowed for meals be deducted from the time of service 
m order to break its continuity. The statute uses the terms 
''sixteen consecutive hours," and ''continuously on duty"; 
and, while Uterally speaking, "consecutive" means succeeding 
one another in regular order, with no interval or break, and the 
word "continuously" means substantially the same, yet it is 
manifest that no such strict or Uteral meaning of these expressions 
. was intended. * * * j ^^^^ j^q^ beUeve that by the expres- 
sions "sixteen consecutive hours" and " continuouslv on duty" 
Congress intended to include only those who are employed for 16 
hours without interruption for meals or otherwise. Congress 
was no doubt mindful of the fact that no laboring man works 
for 16 consecutive hours, or is on duty continuously for that 
period without food or drink, except in cases of dire necessity, 
and the Act should not be so restricted. It may be said that 
trainmen are on duty and subject to call during meal hours, but 
this is only because such is the will of their employers. If a 
railroad company may reheve its employees from service during 
meal hours, it may also relieve them from service every time a 
freight train is tied up on a side track waitiag for another train, 
and thus defeat the very object the le^lature had in view. ^ The 
brief interruptions for meals were "trifling interruptions," in the 
language of tne court in the Atchison Case [220 U. S., 37]. — BuoBdn, 
D. J., pp. 626, 627, 628. [Cited with apparant approval by the 
Supreme Court in Missouri, K. db T. By. Co. of Texas y.U.S, 
231 U. S., 112.] 
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TJ. 8. V. Northern Pacific Ry, Co., 213 Fed., 539. 

District Court, Eastern District of Washington, April 21, 1914. 
The sole ouestion presented for decision is, therefore, does 
a definite lay off or release from duty for a period of 1 hour and 30 
minutes, under the circumstances stated, break the continuity 
of the service within the meaning of the law ? I am of the opinion 
that it does not. In the case of U, S, v. ChicagOy M. dk P. 8. 
By. Co., 197 Fed., 624, I held that a lay off of from 30 to 45 
mmutes for breakfast and of about *1 hour each for the midday 
and evening meals did not break the continuity of the service. 
I further held in the same case that an indefinite lay off of 3 hours 
while the train crew was awaiting the arrival of a helper engine 
at a small way station did not break the continuity of tne service. 
This decision was cited with apparent appro\al in the case of Mis- 
souri, K. cfe T. Ry. Co. of Texas v. V. S., 231 IT. S., 112. That case, 
it seems to me, is controlling here. The purpose of the statute is 

Elain, and it must be so construed as to promote its poUcy. The 
ours of service of railway trainmen are long at best, leaving only 
8 hoiu^ for rest and recreation, and if this brief period can be 
broken into fragments the purpose and policy of the law will be 
entirelv frustrated. If a train crew may be laid off for an hour 
and a half at one point to suit the con\ enience or necessities of the 
company, it maylbe laid off for a like period at another, and the 
membera of the crew thus wholly depiived of any substantial 

})eriod for either sleep or rest. If this crew had not been released 
rom duty at Auburn, the members would have been compelled 
to remain, idle untU the time of departure arrived, and the release 
for the brief period allowed by the company permitted them to do 
little else. The release was of no benefit to the crew and could 
subserve no substantial purpose except to obviate the penalty 
imposed by law. Perhaps it can not be said as a matter of law 
in all cases whether a release from duty for a fixed period of time 
will or will not be sufficient to break tKe continuity of the service. 
No doubt in extreme cases the court may declare as a matter of 
law that a given period is so short as not to break the continuity 
of the service, or that another period is so long as to break the 
continuity of the service; but between these extremes there is 
a twilight zone, where the question becomes a mixed one of law 
and fact. This case, however, has been submitted to the court 
for decision, and whatever inferences are to be drawn from the 
admitted facts must be drawn by the court, and under the ad- 
mitted facts I am of the opinion that the plain spirit and policy 
of the law has been violated. — RudJdn, D. J., pp. 540-641. 

Oshome's Admr. v. Cincinnati, N. 0. cfe T. P. Ry.Co., 164 S. W., 818; 
TJ. 8. V. Northern Pacific Ry. Co., D. C, W. D. Washington, 
Feb. 13, 1914, Cushman, D. J. [unreported]. See also: 

North Carolina R. Co. v. Zachary, 232 U. S., 248. 
Supreme Court, Februarv 2, 1914. 
Again, it is said that Ibecause deceased had left his engine 
and was going to his boarding house, he was engaged upon a 
personal errand, and not upon the carrier's business. Assuming 
twhat is not clear) that the evidence fairly tended to indicate 
ihe boarding house as his destination, it nevertheless also appears 
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that deceased was shortly to depart upon his run, having just 

Erepared his en^e for tne pwpose, and that he had not gone 
eyond the limits of the railroad yard when he was struck. 
There is nothing to indicate that this brief visit to the boarding 
house was at all out of the ordinary, or was inconsistent with his 
duty to his employer. It seems to us clear that the man was 
still *'on duty, and employed in commerce, notwithstanding 
his temporary absence from the locomotive engine. [Missouri, 
K <p T. By. Co. of Texas v. [7. S., 231 U. S,, 1X2],— Pitney, 
Justice, p. 260. 

(ii). And a respite from duty even for a reasonably extended interval, 
does not break the continuity of service unless the duration of such 
interval is definitely anticipated and predetermined at its inception. 

TJ. 8. v. Chicago, M. dk P. S. By, Co., 197 Fed., 624. 

District Court, Eastern District of Washington, April 10, 1912. 
The train crew in question ran from Seattle to Laconia, and 
on the 16th day of June, 1911, left the former station at about 
1.30 a. m. At some point on the line they were to be met bv a 
helper to assist them up the mountain grade. They arrivecf at 
the point where the helper was to Join them at 9.55 a. m. Upon 
their arrival there the helper was delayed for some cause, and the 
trainmaster, or some oflSicer of the railway company, immediately 
reHe\ed the crew from duty until the helper snould arrive. 
This, as it afterwards transpired, was a penod of about three 
hours, or not until 1 o'clock p. m. The crew then proceeded 
upon its way, and arrived at its destination at about 7.25 p. m. 
If the three hours lay-off is deducted from the time of serv ice the 
crew was not employed for 16 consecutive hours, but if not so 
deducted the time of service exceeded that limited by law. If 
this crew had been laid off for a definite period of three hours at 
a terminal or other place where the crew might rest, such lay-off 
would no doubt break the continuity of the service. Atchi- 
son Case [220 U. S., 37], supra. But such was not the case here. 
The crew was laid off for an indefinite period, awaiting the 
arrival of a delayed engine. They did not Imow at what moment 
the train might move, and had no place to go except to a bunk 
house or remain in the caboose. They chose the latter course. 
This, in my opinion, was a triflmg mteTmption,—BudUn, D. J., 
p. 628-629.. [Cited with apparent approval by the Suprenie 
Jourt in Missouri, K. cfe T. My. Co. of Texas v. U. 8., 231 U. S., 
112.J 

U. 8. V. Denver cfe B. 0. B. Co., 197 Fed., 629. 

District Court, District of New Mexico, May 1^ 1912, 
But it is said by defendant that, however this may be, there 
was no consecutive service of 16 hours because of the layout of 
55 minutes at Osier. This latter, as we have seen, was in order 
that east-bound train No. 442 might pass. The record shows 
that the hour of arrival of this latter was uncertaia, except that 
it seems to have been momentarily expected. It might come 
in a few mmutes or it might not arrive m an hour. Pending its 
arrival the train here involved was rendered safe by being put 
into a siding and the switch locked. As a matter presumably of 
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economjr, the headlight was extmguished. All this done, the 
crew retired to the caboose, the brakemen to utilize the uncer- 
tain interval in a nap, the conductor m readmg. There was, 
however, no release of the crew by the train dispatcher, and 
their pay covered the time they were held at Osier. It is said 
that upon this state of facts the crew ceased to be on duty during 
the wait upon the siding. This, however, is clearly untenable. 
True, as the conductor m effect testified, they ceased to be re- 
sponsible during this period for the operation of the train for 
it was not m motion. It is evident, however, that thev became 
instead intrusted with its custody. It was further their duty 
to know inmiediately of the amval of No. 442, whether this 
occurred in 10 minutes or in 55, and immediately upon such 
arrival they were charged with the responsibility of relighting 
the headlight, leaving the sidmg, and proceeding to destination. 
As long a^o as Milton it was said: ''They also serve who only 
stand and wait.'' It detracts nothing from this great truth 
as applied to the present situation that the tired crew at this 
hour of the night utilized the wait in sleep or in a book. They 
were there on pay; they were there in charge of the train; they 
were there subject to active duty as soon as No. 442 whistled 
for the station. Suppose that-the latter train instead of taking 
55 minutes to arrive had arrived in only 10. Would it be con- 
tended that such an interval would have broken the continuity 
of duty? And yet the principle in each case is precisely the 
same. We are of opinion that such a view of the statute as is 
here contended for by the defendant would ill accord with the 
purpose of the law as declared in its title, ''To promote the safety 
of employees and travelers upon railroads by limiting the hours 
of service of employees thereon." A delay under me circum- 
stances here disclosed constituted at most simply "a trivial 
interruption,'* such as under TJ. 8. v. Atchison, T. dk 8. F, By. 
Co., 220 U. S., 37, "will not be considered." To hold otherwise 
will be practically to nullify the statute. — Pope, D. J., p. 632. 
[Cited with apparent approval by the Supreme Cfourt in Missouri, 
K. db T. By. Co. of Texas v. TJ. 8., 231 U. S., 112.] 

U. 8. V. Northern Pddfic By. Co., D. C, W. D.. Washington, 
Feb. 13, 1914, Cushman, D. J. [unreported]. See also: 

Missouri, K. & T. By. Co. of Texas v. TJ. 8., 231 U. S., 112. 
Supreme Court, November 10, 1913. 

One of the delays was while the engine was sent off for water 
and repairs. In the meantime the men were waiting, doing 
nothing. It is argued that they were not on duty during this 
period, and that if it be deducted, they were not kept more than 
16 hoiu«. But thev were under orders, liable to be called upon 
at any moment, and not at liberty to go away. They were none 
the less on dutv when inactive. Their duty was to stand and 
wait. [TJ. 8. V. Chicago, M. <fk P. 8. By. Co., 197 Fed., 624; 
TJ. 8. V. Denver cfe B. G. B. Co., 197 Fed., 629]. — Holmes, Justice, 

{). 119. [Afiirming the judgment of the Circuit Court of Appeals 
or the 5th Circuit and of the District Court for the Eastern Dis- 
trict of Texas (both decisions imreported).] 
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— (hi). Such a release from serrioe, in order to eiupend the 

of the Act, must be granted in good faith; at a time and place 
and under circumstances that permit of rest and recuperation; 
must be for a definite and substantial intenral of time ; and must 
be predetermined at the inception of such period. 

U. 8. V. Northern Pacific Ry, Go. [unreported]. 

District Court, Western District of Washington, Feb. 13, 1914. 

An employee goes on duty, within the meaning of tlie law, 
at the time he reports for work, as required by the rules of the 
company, and be^ns the work of looking after his train and seeing 
that it IS in proper condition for road service. He remains on 
duty while he is m charge of his train, performing service in and 
about the same, or held responsible for the performance of such 
service should the occasion therefor arise. 

An employee is not off duty until he is relieved from all 
responsibility as to his train and becomes his own free agent to 
go and do as he pleases. Brief interruptions, such as time 
necessaiy for meals while on the road, meeting trains, waiting 
for orders, delays on accoimt of congestion of traffic, can not be 
considered as tmie off duty, although during such detention no 
active service whatever may be required of such employee. 

Of coiu*se, what is a brief* interruption is a relative term; m 
determining what a brief interruption is as covered by this 
instruction you will take into consideration what I have already 
told you. You can understand if a man was engaged in a ''tug 
of war'' that if he had 2 hours and 45 minutes off it would be a 
substantial rest from that occupation, and so here you must use 
your practical iudmient and experience as men in determining 
^hetlTer thia inter^ption in thiT service such as is claimed b| 
the defendant was of substantial benefit for the purpose that 
Congress intended this law, to enable the men to revive and re- 
cuperate and rest, so that they might renew their service and 
duty. After an employee in train service starts on his trip he 
can not be said to be off duty, within the meaning of the law, 
until he reaches the end of ms nm, unless before reaching his 
destination he is released from all service in connection wil£ his 
train or from all responsibility therefor should the occasion arise, 
and is given an imqualified, oova, fide release, and for a definite 
and suDstantial period. 

A bona fide release is one given to the employee for the pur- 
pose of giving him an opportunity for rest, and not given merely 
to cover a delay at a certam place which the company knows must 
be encounteied, hoping thereby to evade the law. * * * 

If it appeared to the company that a certain train would 
probably be delayed at a station for a certain time, by reason of 
a congested conaition of traffic or on accoimt of havmg to coal 
the engine by hand, and the carrier notffied the employees on 
that train that they were released for a certain time, which was 
approximately the time the company saw they would be delayed 
at that place, and the only reason for such release was for the 
purpose of extending the time within which the employees 
mignt operate their train, and neither the purpose nor OTect of 
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the release was to afford the trammen any rest, the jury would 
be warranted in finding that such release was not lonafide but 
merely a subterfuge. — Ouahman, D. J. 

6. The service of operators or other employees handling train orders in 
continnonsly operated offices is limited hy the Act to 9 honrs in 
a 24-honr period ; that of sach employees in offices operated only 
dnring the daytime to 13 honrs ont of 24; except in cases of 
emergency, when the serrice of either class of employees may be 
extended 4 honrs on not exceeding 3 days in any week. 

* * * Provided, That no operator, train dispatcher,' or other em?- 
ployee who by the use of the telegraph or telephone dispatches, reports, 
transmits, receives, or delivers orders pertaining to or affecting train 
movements shaU be required or permitted to be or remain on duty 
for a longer period than nine hours in any twenty-four-hour period 
in aU towers, offices, places, and stations continuously operated night 
and day, nor for a longer period than thirteen hours in aU towers, 
offices, places, and stations operated only during the daytime, except 
in case of emergency, when the employees named in this proviso may 
be permitted to be and remain on duty for four additional hours in a 
twenty-four-hour period on not exceeding three days in any week: — 
See, t, Act March 4, 1907 [S4 Stat, at L., 1415, U16.] 

U. 8. V. Missouri, K cfe T. By. Co., 208 Fed., 957. 

District Court, District of Kansas, January 13, 1913. 
In so providing it classified the offices in which telegraphic 
operators engaged in handling train orders worked as day o&ces 
only and those open for the transaction of such business during 
bom the day and night. As to the latter class, it limited the 
hours of service of such operators to 9 out of 24. As to the 
former class, where the office was open for business only during 
the daytime, it limited the hours of service of such operators 
to 13, unless in case of emergenc]^ the period of service should be 
extended to 17 hours without violating the statute. Such ap- 
pears to be the reasonable construction of the Act and the one 
given, at least in principle, from those courts in which it has 
received consideration. [ U. 8. v. Atchison, T. cfe 8. F. Ry. Co., 
220 U. S., 37: 17. 8. v. 8t. Louis 8. W. By. Go. of Texas, 189 Fed., 
954.]— PoHocJk, D. J., p. 959. 

(a). "Places," as used in the Act, defined. 

"Towers, offices, places, and stations." — ^The 
phrase "towers, offices, places, and stations" is inter- 
preted to mean particular and definite locations. The 
purpose of the law and of the proviso for nine hours 
of service may not be avoided by erecting offices, 
stations, depots, or buildings in close proximity to 
each other and operating from one a part of the day 
while the other is cloFcd, and vice versa. The statute 
is remedial in its intent and must have a broad con- 
struction so that the purpose of the Congress may not 
be defeated. — Adm. RuMng No. ^87-/. 
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See also: 

♦[7. S. V. Missouri Pacific Ry. Co. [unreported]. 

District Court, Western District of Missouri, May 8, 1913. 
Furthermore, the different words used cover, every sort of 
a connection with the transmission of such ord^, not limited 
to the mere issuance of them, or mere handling of them, as one 
from whom they originally emanated, or his agent. But it 
would seem to be anybody who di patches, reports, transmits, 
receives, or deUvers such orders, or tho^e in any way having any- 
thing to do with the putting of f uch orders into commission and 
final execution. And this is made to my mind more certain 
from the fact that the ''places" where these employees work as 
disclosed clearly contemplate that such a per on who is within 
the purview of this Act is not limited to the regular places where 
operators and train dispatchers and tho e of the specific char- 
acter insisted upon by aefendant work; but the Act says, towers 
and offices ana stations and place. So that very clearly any 
place where any man works, and has anything to do with the 
use of a telephone in the dispatching, reporting, transmitting, 
receiving, or deUvery in any sen e of orders is meant by the 
Act. — van Valkenhurgh, D. J. 

7, The proviso in section 2 of the Act applies to all offices in wMcli 
train orders are handled affecting the movement of interstate 
traffic, irrespective of the number or the frequency of such orders. 

U. 8. V. AtcJiison, T. cfe 8. F. Ry. Co., 220 U. S., 37. 
Supreme Court, March 13,1911. 

The antithesis is between places continuous!;^ operated night 
and day and places operated only during the daytime. We think 
that the Government is right in saying that the proviso is meant 
to deal with all offices, ana if so, we should go farther than other- 
wise we niight in holding offices not operated only during the 
daytime as falling under 5ie other head. A triffing interruption 
would not be considered, and it is possible that even three hours 
by night and three hours by day would not exclude the office 
from all operation of the law, and to that extent defeat what we 
believe was its intent. — HolmeSf Justice, pp. 43-44. 

TJ. 8. V. AUantic Coast Line R. Co., 211 Fed., 897. 

Circuit Court of Appeals, 4th Circuit, February 3, 1914. 
The terms employed are plainly intended to include every 
sort of place where train orders are handled, however infre- 
quently, by telegraph or telephone. There is nothing to suggest 
tnat the permitted hours on duty, whether 9 or 13, are oeter- 
mined by the number of train orders handled, if they are handled 
at all, or by the proportion of time which the employee spends in 
that particular service. Surely the descriptive words, towers, 
offices, places, and stations,'' negative any intention to confine 
the 9-hour limitation to those offices, however designated, in 

*The judgment of the District Court in this proceeding waa reversed by the 
Circuit Court of Appeals for the 8tfi Circuit, in Missouri Pacific Ry. Co. v. U. S., 211 
Fed., 893, but the scope of the word ** places/' as defined by the District Court, is 
apparentiiy unaffected oy tiie order of reversal. 
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which the principal work of the operator is connected with the 
movement of tramis. In short, we deem it beyond dispute that 
the classification of an ofice is fixed by the length of time it is 
kept open; and not in the least by the nature of the duties per- 
formed, if only those duties include ihe handling of train orders 
as occasion may require. — Knapp, 0. J., p. 900. 

(a). The term "orders," as used in the Act, comprehends every com- 
mimication of information or instrnction relative to the movement 
of any train. 

U. S. V. Houston B. cfe T. By. Go., 205 Fed., 344. 

Circuit Court of Appeals, 5th Circuit, May 5, 1913. 

It is contended on behalf of the railroad company that the 
word "orders" in the statute must be construed to mean what 
the railroads technically call ''train orders"; that is, such orders 
as emanate from the train dispatcher's office and are reduced to 
writing and handed to the conductor and engineer of a train. We 
can not agree with this contention. To do so would be to pervert 
the plain meaning ol the statute. An order affecting train move- 
ments maj be given by a wave of the hand or the flash of a lan- 
tern, and Its disobedience might cause as dire consequences as the 
failure to obey a written message. Necessarily, an order affect- 
ing train movements can be given by any subordinate having to 
do with trains and switches such as a towerman. 

The railroad fuither contends, however, that the telephone 
between these towers is not used to transmit ''orders" in any 
sense of the word. Regarding this, it is evident, from the testi- 
mony of the towerman quoted above, that they use the telephone 
to repeat signals from the trainmen, which indicate the routing of 
the train as originally made by.the train master. Tliat they give 
information over it that trains have started, on receipt of which 
information the other towerman must throw switches, line up 
tracks, and hold other trains, as a matter of duty and without 
discretion on his part, and that they run trains in both directions 
over a single track and instruct the other towermen by the tele- 
phone as to holding traffic. It is therefore evident that these 
towermen use the telephone to dispatch, report, transmit, receive, 
and deliver orders appertaining to, or affecting, train movements. 
To say that these towermen only used the telephone for the giv- 
ing of information, not covered by the statute, would be the 
merest sophistry. Indeed, it is difficult to conceive how any- 
thing could be a more imperative order affecting train move- 
ments than for one towerman to notify another that he had 
started a train, at the same time telling him to hold all tridSfic in 
the opposite direction over the same track. — Foster, D. J., pp. 
347-348. 

n. 8. V. Cleveland, C. C. & St. L. By. Co. [unreported]. 

District Court, Southern District of Ohio, December 12, 1911. 
These two men, Davidson and Betts, were employed as 
switchmen at the switches you have heard described, both oralty 
and by illustration on the blackboard. There is no dispute that 
they received communications relative to the movement oi trains 
and received them by telephone. Their end of the telephone was 
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at what has been called the ''shanty/' at or near the switches. 
It was there that the communications were received, and so it 
may fairly be said that that was a place where they receive com- 
munications, which were, in effect, orders. That is using the 
word ** order'' in its ordinary plain meaning, as we would aU un- 
derstand from the use of the word what its meaning is. And so, 
under the testimony here, it would seem as if, when its ordinary 
plain meaning is given to the word '* order" or ** orders,'' that the 
defendant had failed to comply with the law. — HoUister^ D. J. 

* V. 8. V. Missouri Pdcijic Ry. Co. [unreported]. 

District Court, Western District of Missom*i, May 8, 1913. 
Now, the term ''order" as used here can not be limited to an 
interpretation placed upon it by the riulroad itself. It can not be 
Hmited to any formal kind of an order, any order reduced to 
writing, originating in any specific form, ana put in circulation 
in any specffic form; but it is any kind of an order which means 
a direction, something emanatmg, for that purpose at least, from 
a controDing authority, which another man, who receives it, is 
boimd to and will recognize and obey. Any order of that kmd 
is the kind of an order that the law is broad enough to cover, and 
I do not think that a highly remedial Act of this nature should be 
limited to any specific course of business, or to any narrow 
method of operation, but, on the contrary, that the law should 
be broad enough to adapt itself to anything reasonably and fairly 
within the implication of its terms, and coming fairly and reason- 
ably within the spirit and object that the law was intended 
to effect and that, to my mind, would certainly be anything 
that affected the movemsnt or pertained to the movement 
of the train in any particular in connection with interstate com- 
merce. * * * 

In other words, I believe that any order or any direction or 
communication by telephone or telegraph which has the operative 
effect of an order which is to be followed and obeyed by the em- 
ployees of the company is an order which the terms of this law 
are broad enough to cover and the spirit of the law fully covers. 
[Citmg U. S. V. Houston B. cfe T. By. Co., 205 Fed., 344]— VanVal- 
Tcmburglij D. J. 

But see: 

TJ. S. V. ChicagOf B. I. cfe P. By. Co. [unreported]. 

District Court, Western District of Missouri, March 5, 1914. 
The second point for consideration is whether defendant's 
employees are telegraph operators, on duty within the meaning 
of the proviso, by reason of the alleged statement that "if the 

* The judgment of the District Court in this proceeding was reversed by the 
Circuit Court of Ai)peals for the 8th Circuit, in lAsaouri Pacific Ry. Co. v. U. S., 
211 Fed., 893, but in reviewinff the scope of the term **orderSy^^ as defined by the 
District Court, this expression by the Court of Appeals is to be noted: 

In other words, Congress intended the 9-hoir provision to apply to employees whose pilmsry duty 
was to dispatch, report, transailt, receive, or deliver orders pertaining to or affecting train move- 
ments. We do not mean by this that the word ''orders'' should be limited to technical. train orders 
described in what are known as standard rales for the movement of trains. Oongress was dealing 
with a class of emplovees engaged primiarily in a particular service, and the mere form of the order 
pertaining to or affecting train movements is immaterial if it is dispatched, reported, transmitted, 
received, or delivered by the use of the telegraph or telephone.— Carland^ C. /., p. 896. 
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said electric staff machine so installed at the station of Winthrop, 
Missouri, had become out of repair or failed to work, it would 
have been the duty of the said M. M. Whalen and W. K. Cousins, 
respectively, under the direction of the chief dispatcher of the 
defendant; by the use of the telegraph, to dispatch, report, 
transmit, receive, and deliver orders pertaining to or affecting the 
movement of defendant's trains eng^ed in interstate commerce 
into and out of the said station of Wmthrop, Missouri/' If the 
statement respecting their duties had ended here, I should say 
that they were employees within the meaning of the proviso, 
whose consecutive hours of service should be limited to 9. * * * 
As a master of fact, the record presents no instance of an em- 
ployee transmitting orders by telephone or telegraph who 
worked beyond the 9-hour period. The machines have never 
yet failed to work. * * * In the face of this declaration the 
presumption of innocence should be indulged, and a concrete 
violation must be awaited. — Van VaXkenburghj D, J. 

8. The classiflcation of an office as ''continiioiisly operated'' or "oper- 
ated only dncing the daytime" is determined by the length of 
time it is kept open, and not by the character of the service therein 
{Performed, provided only that snch service comprehends the han- 
dling of train orders as occasion may require. 

TJ. 8. y. Atlantic Oodst Line R. Co., 211 Fed., 897. 

Circuit Court of Appeals, 4th Circuit, February 3, 1914. 
The answer to tms argument is twofold. In the first place, 
we find nothing in the lan^age of the Act to support such a dis- 
tinction. The terms employed are plainly intended to iuclude 
every sort of place where tram orders are handled, however infre- 
quently, by telegraph or telephone. There is notiiing to suggest 
tnat the permitted hours on duty, whether 9 or 13, are determined 
by the number of train orders handled, if they are handled at all, 
or by the proportion of time which the employee spends in that 
particular service. Surely the descriptive words, ''towers, 
offices, places, and stations, '^ negative any intention to confine 
the 9-hour limitation to these offices, however designated, in 
which the principal work of the operator is connected with the 
movement of trains. In short, we deem it beyond dispute that 
the classification of an office is fixed by the length of time it is 
kept open, and not in the least by the nature of the duties per- 
formed, if only those duties include the handling of train orders 
as occasion may require. — Knapp, C J., p. 900. 

See also TJ. S. v. Atchison^ T. & 8, F. Ry. Co., Ill Fed., 115. 

(a). An office is *' continually operated," within the pnrview of the Act, 
if it is kept open for snch a number of hours in the aggregate as 
necessarily to include a material or substantial portion of the night. 

''Continuously Operated." — The Conmiission 
interprets the phrase "continuously operated night and 
day'' as applying to aU offices, places, and stations 
operated during a portion of the day and a portion of 
the night a total ol more than thirteen hours. 

The phrase "operated only during the daytime'' 
refers to stations which are operated not to exceed thir- 
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teen hours in a twenty-four hour period, and is not con- 
sidered as meaning that the operator thereat may be 
employed only during the daytmie. — Adm. BvMng No, 

U. 8. V. AOariHc Coast Line R, Ob., 211 Fed., 897. 

Circuit Court of Appeals, 4th Circuit, February 3, 1914. 

It is conceded tnat an office need not literally be kept open 
every minute of the 24 hours in order to be witnin the 9-hour 
restriction. But if it may be closed for one or more substantial 
intervals of time and still remain in the 9-hour class, where shall 
the line of division be drawn? In the AtehAson Castj above 
cited, the office was shut from noon to 3 p. m., and from mid- 
night to 3 a. m., or 6 hours in all out of the 24, and the Supreme 
Court strongly intimated, though the point was not dnrectly 
involved, that it should be classed as a 9~hour office, because the 
proviso was meant to deal with all offices, and therefore ''we 
should go further than otherwise we might in holding offices not 
operatea only during the daytime as falling under the other 
head." But where is the logical place to stop? The words 
''operated only during the daytime are quite as much entitled 
to DC made eflPective as the words "continuously operated night 
and day." Manifestly, if we look only at the surface meamng 
of words, these two definitions are inconsistent, or at least over- 
lap each other, since Jbhere must be many offices which could 
not be fairly described as "operated only during the daytime'* 
and yet are not, in any absolute sense, "continuously operated 
night and day." For example, in a case argued at the same 
time with this, the office was open throughout the 24 hours, 
except from 1.30 a. m. to 6.30 a. m. To say that such an office 
is operated only in the daytime is to do violence to the commonest 
understanding. 

This is plainly a case where the natural simificance of terms 
mu3t yield to the necessity for giving to the Intire proviso such 
reasonable meaning as will promote its beneficial purpose. If it 
seems a strained and unwarranted construction to hold that an 
office which is generally closed at 10.15 p. m., and never later 
than 11, and kept closed till 6.30 a. m,, is nevertheless "continu- 
ously operated night and day," is it not equally strained and un- 
warranted to hold that an of&ce which is kept open from 6.30 a. m. 
to 10.15 p. m.^ or later, is nevertheless "operated only during the 
daytime. Smce the office in question must be assigned to one J 

class or the other, we are of opinion on the whole that it will be 
more correctly and usefully placed in the night-and-day class than 
in the daytime class. If tnis conclusion gives greater effect to 
the words "operated only during the daytime" than to the words 
"continuously operated night and day, we think the objects of 
the law require that preference be accorded to a construction 
which recognizes the legislative intent to permit 13 hours of serv- J 

ice in offices kept open only such number of hours in the aggregate 
as do not materially or substantially exceed the length oian ordi- 
nary day, and to prohibit more than 9 hours service in offices 
kept open such number of hours in the aggregate as necessarily 
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include a material or substantial portion of the night. — Knapp, 
O. J., pp. 901-902. 

The defendant contends that ' 'continuously " means without 
cessation^ and that the offices, etc., '' continuously operated ni^ht 
and day'' can only include places operated without cessation 
through the night and day. The context and the purpose of the 
statute showBthat this is not the sense in which tL ^s were 
used. The statute was intended to coyer all telegraph offices. 
[ U. 8. V. Atchison, T. & S. K By. Co., 220 U. S., 37.] K the 
defendant's construction were adopted, it would coyer only day 
offices and offices operated throughout the day and night, leaving 
out the offices operated during the day and into the night. There 
is some reason for attril)uting the meaning of habitually or regu- 
larly to the word " continuously " ; but the plain construction and 
that which will give the statute its full signification is to take the 
whole phrase ''offices, places, and stations continuously operated 
night and day" to mean offices whose operation is continued 
from the day into the night. The statute assumes that all offices 
will be operated during the daytime, and for those operated dur- 
ing the d!aytime only it makes the 13-hour requirement; for those 
which are operated during the daytime with a contvmw/nce of 
operation into the night it makes the 9-hour reqmrement.— 
Woods, C. J. [concurring], p. 902. 

But see : 

TJ. S. V. Grand Ramds <& I. By. Co. [unreported]. 
District Court, Western District of Michigan, Dec. 31, 1912. 
Can it be said that an office which is dosed for seven con- 
tinuous hours from 9.30 o'clock p. m., to 4.30 o'clock a. m., or 
for seven and one-half continuous hours from 11 o'clock p. m. to 
6.30 o'clock a. m., is one "continuously operated night and 
day" ? To so hold would do violence to the ordinary and plain 
meaning of the language used. The period during which each 
of these offices was closed constitutes the major part, and during 
the summer season almost the whole of the ni^ht time or hours 
of darkness. It is also to be noted that the time during which 
these offices were closed is the part of the day usually devoted 
to sleep and rest. The service re<juired of th^se operators did 
not prevent their obtaining sufficient rest and recreation and 
did not endanger in any degree the persons or property of em- 
ployees or patrons of tne raUroad and, therefore, did not con- 
travene in any way the remedial purpose of the Act of Con- 
gress. — Sessions, D. J, 

(b). Trifling interruptions do not break the continnity of operation of 
an office otherwise continnonsly operated. 

U. S. V. Atchison, T, cfe S. F. By, Co., 220 U. S., 37. 
Supreme Court^ March 13, 1911. 
The antithesis is between places continously operated ni^bi 
and day and places operated only during the daytime. ^ We 
think tnat the Government is right in saying that the proviso is 
meant to deal with all offices^ and if so, we should go farther than 
otherwise we might in holding offices not operated only during 
the daytime as falling under the other head. A trifling inter- 
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rution would not be considered, and it is possible that even three 
hours by night and three hours by day would not exclude the 
office from all operation of the law. and to that extent defeat 
what we believe was its intent. — Holmes, Justice, pp. 43-44. 

U. 8. V. St Louis 8. W. By. Co. of Texas, 189 Fed., 954. 

District Court, Western District of Texas, August 16, 1911. 

In the present case the office was closed each day of 24 
hours four times for the period of 1 hour only. The court is 
clearly of the opinion that the office was, within the contempla^ 
tion of law, continuously operated night and day. If the de- 
fendant may interrupt the continuity of the working hours by 
closing the office for an hour and thus eyade the statute, why 
may it not do so by closing the doors for a period of 30 or eyen 
15 minutes ? But it can do so in neither case. 

It is not within the power of a carrier by resorting to shifts 
and evasions of any kina or character to nullify a statute obvi- 
ously intended, as was the present Act, to promote the safety of 
employees and of the traveling public. — Maxey, D. J., p. 964. 

U. 8. V. Missouri, K. cfe T. Ry. Co., 208 Fed., 957. 
District Court, District of Kansas, January 13, 1913. 

On the contrary, it is contended by defendant, as the 10 
hours of service performed by its operators were not continuous, 
but were broken by the intervention of 1 hour, and as the office 
was not open for the purpose of telegraphic communications 
regarding tne movement of trains from 6 a. m. irntU 8 a. m. each 
day, it was not a night and day office within the meaning of the 
section of the Act quoted. That is to say, it is the contention 
of defendant neither the hours of service of its employees nor the 
operation of its Coffeyville office were so continuous as required 
by the Act to make it both a night and day office. 

From the facts as stipulated I am of the opinion, on both au- 
thority and the very reason of the matter, defendant has violated 
the Act as charged in counts 1 to 6, inclusive, of the amended 
petition. — PoUock, D. J., p. 958. 

U. 8. V. Atchison, T. & 8. F. Ry. Co., 177 Fed., 116; U. 8. v. 
Atlantic Coast Line R. Co., 211 Fed.. 897. See also U. 8. v. 
Chicago, M. cfe P. 8. Ry. Co., 197 Fed., 624. 

9. ''Period," as used in the Act, defined: 

Atchison, T. cfe 8. F. Ry. Co. v. U. 8., 177 Fed., 114. 

Circuit Court of Appeals, 7th Circuit, January 4, 1910. 

The position of the Government is therefore reduced to its 
contention respecting the word * 'period," that '^period" is '*a 
term," ''a cycle," something "continuous" between a definite 
beginning and a definite end — ^whereby invoking the canon of 
stnct construction in criminal statutes, the period was a period 
of 12 hours, notwithstanding the intermission. 

We can not concur in this view. The statute was passed 
with custom as a background. According to custom, 9 hours 
work unquestionably means 9 hours actual employment, 
whether broken by an intermission for lunch or on account of 
some other occasion. According to custom, too, especially in 
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railroading in the new western States, the actual service of em- 
ployees is divided, necessarily divided, throughout the day to 
correspond with the arrival and departure of trains. Certainly 
Confess did not intend to override these existing customs; mak- 
ing it necessary either that the railroad company should not ^ve 
intermissions, ^ or that the employee should be paid notwith- 
standing the intermissions; and making it necessary at many 
stations (presumabhr well known to Congress) that tne railroad 
should employ a dinerent telegraph operator for every train that 
came and went (trains on western roads being often more than 
9 hours apart), irrespective of the fact that the actual service 
for each train was a very short period of time. The contention 
of the Government gives to this word '^period," aU things consid- 
ered, a highly stramed meaning. Disregarding a meaning so 
strained, and reading the word m connection with the context, 
and in the light of ordinary custom, we are clear that the acts 

{)roven do not constitute an offense within the meaning of the 
aw. — Grosscup, 0. J., p. 118. [AflBrmed by the Supreme Court 
in U. 8, V. Atchison, T. cfe S. F. By. Co., 220 U. S., 37.] 

Per Contra : 

U, S. V. Atchison, T. <fc fi". F. Ey. Co., 177 Fed., 115. 

District Court, Northern District of Illinois, April 21, 1909. 
* * Period " is th e antithesis of * * aggregate . * ' It implies continuity , unbroken- 
ness, unintemiptedness, as distinguished from "aggregate/' which signifies the 
sum or total or gross amount of separate and distinct particles. Thus reference 
is made to the "Revolutionary period," the "Reconstruction period," the 
"twenty-four-hour period" (as used in the Act itself), each of which expressions 
has a definite and well-understood meaning which is diametrically opposed to 
and which excludes the idea that is the basis of the defendant's claim. More- 
over, immediately preceding the pro^dsion under consideration is the language 
used by Congress in dealing with the same subject as related to railway employees 
in general, which, as before observed, distinctly provides a limitation on" the 
hours of service in the aggregate as distinguished from continuous or unbroken 
service. Landis, D. J., p. 116. [Reversed by the Circuit Court of Appeals for 
the 7th Circuit in Atchison, T. 4: S. F, Ry. Co. v. U. S., 177 Fed., 114, anU,] 

(a). An operator employed for 6 hours, and then, after an interval of 3, 
for an additional period of 3 hours, is not on duty for a longer 
period than 9 hours in a 24-hour period. 

J7. 8, V. Atchison, T. & 8. K Ry. Co,, 220 U. S., 37. 
Supreme Court, March 13, 1911. 

But if we concede the Government's first proposition it is 
impossible to. extract the requirement of 15 hours' continuous 
leisure from the words of the statute by grammatical construc- 
tion alone. The proviso does not say 9 "consecutive" hours, 
as was said in the earlier part of the section, and if it had said so, 
or even "for a longer period than a period of 9 consecutive 
hours," still the defendant's conduct would not have contra- 
vened the literal meaning of the words. A man employed for 
6 hours and then, after an interval, for 3, in the same 24, is not 
employed for a longer period than 9 consecutive hours. Indeed, 
the word consecutive was struck out, when the bill was under 
discussion, on the suggestion that otherwise a man might be 
worked for a second 9 hours after an interval of half an hour. 
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In order to bring about the effect contended for it would have 
been necessary to add, as the section does add in the earlier part, 
a provision for the required number of consecutive hours off 
duty. The presence of such a provision in the one part and its 
absence in the other is an argument against reading it as impUed. 
The Qovernment suggests that if it is not imphed a man might be 
set to work for 2 hours on and 2 hours on alternately. This 
hardly is a practical suggestion. We see no reason to suppose 
that Congress meant moie than it said. On the contrary, the 
reason for striking out the word consecutive in the proviso given, 
as we have mentioned, when the bill was under discussion, and 
the alternative reference in section 2 to " 16 consecutive hours" 
and '' 16 hours in the aggregate, " show that the obvious 

Eossibility of two periods oi service in the same 24 hours was 
efore the mind of Congress, and that there was no oversig:ht 
in the choice of words. — Hohnes, Justice^ pp. 44-45. [AflSrming 
tiie judgment of the Circuit Court of Appeals for the 7th Circuit, 
in AtcMson, T. dk S. F. Ry. Co. v. U. 8., 177 Fed., 114.] 

See also WdsMngtonf P. cfe 0. By. Co. v. Magruderj 198 Fed., 
218, 229. 

-(b). Bat if sncli an employee remains on dnty in acontinnonsly operated 
office for more than 9 honrs in a 24-lioiir period, it is immaterial 
that sncli service may not be continnons. 

V. S. y. St Louis 8. W. By. Co. of Texas, 189 Fed., 954. 

District Court, Western District of Texas, August 16, 1911. 

Finally, it is insisted that the defendant has not violated the 
provisions of the Act, for the reason that the operators were not 
engaged in work for a longer continuous period than 9 hours in a 
243iour period. And it is said by counsel in their brief: ''The 
way these operators were handled they were on duty for two 
distinct periods in a 24-hour period. Those two periods added 
together made 10 hours, but neither one of them was longer than 
9 hours. We therefore confidently submit to the court that 
neither of the allegations of facts shows that the statute was 
violated in letter or in spkit." 

The words of the law are that no operator or train dispatcher, 
etc., ''shall be required or permitted to be or remain on duty for a 
longer period than 9 hours in any 24-hour period in all towers, 
offices, places, and stations continuously operated night and 
day,^' etc. 

It has been shown (1) that the East Waco office was one con- 
tinuously operated night and day, and (2) that the two operators 
remained on duty 10 hours for each day mentioned in tne peti- 
tion. Since then the office was a contmuously operated mght- 
and-day office, and Scarff and Alford were permitted to remain 
on duty for a longer time than 9 hours in a 24-hour period, it 
follows, if the language of the Act be given its ordinary significa- 
tion, that the defendant infringed the law in thus permitting its 
operators to work for a longer time than that prescribed by the 
statute. — Maxey, D. J., p. 964. 



SCOPE. 153 



U. 8. y. Missouri, K. cfe T. Rv. Co,, 208 Fed., 957. 

District Court, District of Kansas, January 13, 1913. 

It is thus seen the day operator employed by defendant at 
this station on May 30 to June 2, both inclusive, was continu- 
ously on duty from 8 a. m. to 7 p. m., except 1 hour from 12 
noon xmtil 1 p. m., or 10 hours of service out of 11 consecutive 
hours. And Night Operator Webster, during the same period, 
extending to the moniing of June 1, a similar number of con- 
secutive nours, except 1 hour from 12 midnight to 1 a. m.,10 
hours of service out of 11 consecutive hours. * * * 

From the facts as stipulated, I am of the opinion, on both 
authority and the very reason of the matter, defendant has 
violated the Act as charged in counts 1 to 6, inclusive, of the 
amended petition. — PoUock, D. J., p. 958. 

10. Towermen and switch-tenders who nse the telephone for the com- 
mnnication of information or instructions relative to the move- 
ment of trains are subject to the proviso in section 2 of the Act. 

Scope of the Act— Operators. — The proviso in 
section 2 covers every employee who, by the use of the 
telegraph or telephone, handles orders pertaining to or 
affecting train movements. In order to preserve the 
obvious intent of the law this provision must be con- 
strued to include all employees who, by the use of an 
electrical current, handle train orders or signals which 
control movements of trains. — Adm. Ruling No. S87'd. 

V. 8. y. Houston B. db T. Ry. Co., 205 Fed., 344. 

Circuit Court of Appeals, 5th Grcuit, May 5. 1913. 

The following facts are undisputed. Deiendant is a com- 
mon carrier engaged in interstate commerce and operates two 
signal towers in ite yard at Houston. Tower No. 1 is about 400 
yards from the main station and the train dispatcher's oj£ce and 
tower No. 2 is about three-quarteis of a mile further out around 
a curve. The towers are hot visible from each other and are 
connected by telephone, which, however, has no connection 
witJi the train dispatcher's office or any other points. Each 
tower controls about 25 switches and a double- track main line 
connects with them. The towers are operated continuously dav 
and night. Two operators are employed in each tower, eacn 
working 12 hours continuously, and the towermen conmiunicate 
with each other over the telephone. * * * 

It is contended on behalf of the railroad company that the 
word "orders" in the statute must be construed to irean what 
the railroads technically call " train orders "j that is, such orders 
as emanate from the train dispatcher's office, and are reduced to 
writing and handed to the conductor and engineer of a train. 
We can not agree with this contention. To oo so would be to 
pervert the plain meaning of the statute. An order affecting 
train movements may be given by a wave of the hand or the flash 
of a lantern and its disobedience might cause as dire consequences 
^ the failure to obey a written message. Necessarily an order 
affecting train movements can be given by any subordinate 
having to do with trains and switches such as a towerman. 
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The railroad further contends, however, that the telephone 
between these towers is not used to transmit "orders" in any 
sense of the word. Regarding this, it is evident, from the testi- 
mony of the towerman quoted above, that they use the telephone 
to repeat signals from the trainmen which indicate the routing 
of the train as originally made by the train master. That they 
give information over it that trains have started, on receipt of 
which information the other towerman must throw switches, 
line up tracks, and hold other trains, as a matter of duty and 
witliout discretion on his part, and that they rim trains in both 
directions over a single track and instruct the other towerman 
by the telephone as to holding traffic. It is therefore evident 
that these towermen use the telephone to dispatch, report, trans- 
mit, receive, and deUver orders appertaining to, or aiSecting, train 
movements. To "say that these towermen onlv used the tele- 
phone for the giving of information, not covered by the statute, 
would be the merest sophistry. Indeed it is difficult to conceive 
how anything could be a more imperative order aflFecting train 
movements than for one towerinan to notify another that he 
had started a train, at the same time telling him to hold all 
traffic in the opposite direction over the same track. — Foster, 
D. J., pp. 345, 347-348. 

U, S, V. Cleveland, C. C, & St. L, By, Co. [unreported]. 

District Court, Southern District of Ohio, December 12, 1911. 

These two men, Davidson and Betts, were employed as 
switchmen at the switches you have heard described, both orally 
and by illustration on the blackboard. There is no dispute 
that they received communications relative to the movement of 
trains and received them by telephone. Their end of the tele- 
phone was at what has been called the ''shanty'' at or near 
the switches. It was there that the communications were re- 
ceived, and so it may fairly be said that that was a place where 
they receive communications, which were in efitect orders. 
That is using the word "order" m its ordinary plain meaning, 
as we would all understand from the use of the word what its 
meaning is. And so, under the testimony here it would seem as 
if, when its ordinary, plain meaning is given to the word "order" 
or "orders,'' that the defendant had failed to comply with the 
law. 

But if I am wrong about that there are other considera- 
tions which make me think it right to sustain the motion of the 
Government; one is that it is shown, and not disputed, as I 
understand the testimony, that it is possible, that is to say it 
might happen, that if one of these switchmen on duty should 
forget one of these communications, and by reason thereof a 
tram should pass through the switch instead of stopping, what- 
ever the cause of its passing through might be — ^wheuier neglect 
of duty on the part of the engineer or not would not seem to be 
material — an accident might result. So that if you consider 
the purpose of the statute, which was to secure, so far as prac- 
ticable, alertness and activity of mind and wakefulness on the 
part of employees of the railroad enei^ed in such service, it 
would seem that if there was any doubt about the language of 
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the statu te, jet, if in the operation of trains at this point an acci- 
dent could happen by reason of the exhausted or tu'ed condition 
of the switchman in charge in mind or body, or both, it was just 
such a case as the Congress had in mind. And further than 
that, and as another reason for the conclusion I have thought 
right, it was testified by Mr. Bailey this morning that the func- 
tion performed by these switchmen w^ the same as if they were 
stationed in a tower there or near by^ and if I did not read aU of 
that statute I should have done so, because it ])royides that it 
shall be applicable to persons in towers — operating in towers — 
if I am not mistaken. — HoUister, D. J. 

U. 8. V. Missouri Padjic By. Go. [unreported]. 

District Com*t, Western District of Missomi, May 8, 1913. 

[The employees in question were switch tenders or operators 
located at a little house or shanty about six blocks north of the 
Union Station in Kansas City, Mo. In the shanty were three 
telephones connecting with other towers and offices of the 
Missoiuri Pacific Railway Co. These switch tenders reported 
by telephone the movement of trains in either direction to one 
of the towers toward which the train was going. They operated 
8 or 10 ground switches by hand, a9 became necessary from time 
to time, to route these trains according to the information or 
instruction received over the telephone. When a train was 
about to enter the Union Station, they announced that fact by 
telephone to the Burlington tower, and the operator in the 
Burlin^n tower telephoned in reply "Hold them" or ''All 
right, as the case mignt be. The same general rule applied to 
movements in the opposite direction. In case of a train coming 
from the Union Depot they got four rings from the Burlington 
tower, from which they understood that a train was coming. 

They did not turn a switch imtil they got a clearance from 
the Burlington tower. On the switch stahds were signals 
normally set at danger and changed to signify safety by the 
manipulation of the switch lever by these switch operators. 

These switch operators also give trains signals by hand or 
by lantern, based on information received by them over the 
telephone. — Statement of facts.] 

I have not left out of mind the suggestion by counsel — 
and it is important — that the words ''other employees" and the 
languf^e respecting the place of employment should be read in 
connection with the preceding terms and designations of employ- 
ees and, in view of the fact mat this proviso excepts, out of the 
general (jategory of employees, a specific character of employees, 
that in such cases the Act should be read as a whole, so as to carry 
out the specific purpose that was in the mind of Congress in enact- 
ing this legislation. But I think that the entire subject matter 
dealt with should be the controlling matter in determining to 
what the term ejusdem generis shaU apply and be understood. 
And, as the Act says, the reference is to any operator, train dis- 
patcher, or "other employee" who, by the use of the telegraph 
or telephone, dispatches, reports, transmits, receives, or delivers 
orders pertaining to or affecting train movements. Now, the 
use of the words "other employee" means that somebody 
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besides an operator or a train dispatcher was in the contempla- 
tion of Congress and that some use of the tdiegraph or telephone 
other than that of a telegraph operator or train dispatcher was 
contemplated and meant. 

Furthermore, the different words used cover every sort of a 
connection with the transmission of such orders, not limited to 
the mere issuance of them, or mere handling of them, as one from 
whom they originally emanated, or his agent. But it would 
seem to be anybody who dispatches, reports, transmits, receives^ 
or deUvers such orders, or those in any way having anything to 
do with the putting of such orders into commission and final 
execution. And this is made to my mind more certain from the 
fact that the ^'places'' where these employees work as disck^ed 
clearly contemplate that such a person who is within the purview 
of this Act is not limited to the regular places where operators and 
train dispatchers and those of the specific character insisted upon 
by defendant work; but the Act says, towers and offices and 
stations and places. So that very clearly any place where any 
man works, and has anything to do with the use of a telephone 
in the dispatching, reporting, transmittmg, receiving, or delivery 
in any sense of orders is meant by the Act. * * * 

Now, reference has been made to debates in Congress. When 
this Act was in conference it is disclosed to me by quotations from 
the Congressional Record that Messrs. Hepburn and Sherman, 
managers on the part of the House of Representatives, made a 
report [Cong. Rec, pp. 4619-46^0-4621] in which it was said that 
the amendment prepared in conference also brought within the 
provisions of the law all towermen and interlocking switchmen 
who did not operate either through a telephone or telegraph, and 
yet whose duties are important. That was stricken out, out the 
very fact that it was presented shows it was contemplated that 
the Act did cover all such towermen and interlocking switchmen, 
and these certainly belong to this latter class, who did operate in 
the performance of their duties either through telephone or tele- 
graph, and so the law was left in form to include them. This is 
not at all conclu^'ive upon the court, but it is a further indication 
of what the spirit and purpose of the law was. — Van VdOcenr 
hurgh, D. J. (Jud^ent reversed by the Circuit Court of Appeals 
for the 8th Circuit, in Missouri Pacvfic Ry. Co. v. U. S., 211 Fed., 
893, cited on the following page. 

But see : 

U. S. V. Chicago, R. I. & P. Ry. Co. [unreported]. 

District Court, Western District of Missouri, March 5, 1914. 
I am constrained to hold that the mechanical device for 
dispatching trains in use by the defendant company does not 
constitute dispatching by means of the telegraph or telephone 
within the meaning of tne hours of service law. It is true that 
signals actuated by electricity are employed, but in this Act 
I believe the word ''telegraph'' was employed in its commonly 
accepted meaning and that it would constitute legislation to 
extend that meaning to embrace contrivances clearly not con- 
templated by the Congress. It must be conceded that it is within 
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the bounds of possibility^ and even of probability, that means 
may be devised whereby the dangers sought to be averted may- 
be entirely removed and to which the reasons underlying the 
law may no longer have application. It is undoubtedly true 
that safety in the dispatching of trains was the object primarily 
sought to be attained; but 3 it be deemed wise and necessary 
to make the 9-hour limit apply to all acts, forms, or methods 
connected with such dispatchm^, and the communication of 
orders incidental thereto, it is for Congress so to declare in 
sufficiently explicit terms. That it has expressly refrained from 
doiQg so IS apparent. An inspection of tne latest utterance of 
the court of appeals for this circuit [Missouri Pdcific By. Co. v. 

U. S., 211 Fed., 893] convinces that such is the view entertained 
by that court upon a matter of interpretation of this nature. — 

van ValJceTbburghy D. J. 

See also: 

Employees in train service. — ^A trainman re- 
quired by the rules of the carrier, in conjunction with 
his duties as trainman, to send, receive, or deliver orders 
affecting the movement of trams comes within the pro^ 
viso of section 2 of the Hours of Service Act; and there- 
fore a carrier mav not require a trainman who has been 
on duty longer than the limit of time fixed for a tele- 
graph or telephone operator to send, receive, or deliver 
orders aflfecting the movement of trains as a part of 
the duties regularly assigned to him. 

But upon inquiry wiether the practice of reauiring 
conductors of trains delayed at stations where tnere is 
no regularly assigned tele^aph or telephone operator 
on duty, and conductors of trains about to be overtaken 
by superior trains, to telephone or telegraph the train 
dispatcher for instructions is in accord with the Act and 
with the Commission's order of interpretation of June 
25, 1908 [Adm. Ruling No. 88]: Held, That a trainman 
who has been on duty for more than 9 hours or for more 
than 13 hours is not prohibited from occasionally using 
the telegraph or telephone to meet an emergency. — 
Adm. Ruling No. S4£. 

Per contra : 

Missouri Pacific Ry. Co. v. U. S., 211 Fed., 893. 

Circuit Court of Appeals, 8th Circuit, February 16, 1914. 
When all is said about the duties of these men, it comes to this: Their primary 
duty was to throw these switches, whenever necessary, and the telephones were 
used to inform them from time to time what was wanted in regard to the switching 
and in reporting to those who intended to use the switches, the preparation that 
had been made for such use. It did not differ except in complexity of operation 

• from tiie service performed by a brakeman who runs ahead of his train, turns a 
switch, and swin£;s his hand by day, or lantern by night, to si^^nal the engineer. 
If one is within the proviso of section 2, so is the other, unless it be held that the 
mere use of the telephone brings one switchman within the 9-hour provision and 
leaves anotiier who does not use it under the 16-hour clause, although the service 
performed is the same. But we apprehend that there will be no contention that 
Congress fixed the period of 9 hours for certain employees because of the use of 
the telephone. The difference in the hours of labor fixed by section 2 was based 
upon the character of the service rendered by the employee, not upon the use of 
ttie telephone. R. Connell and J. W. King, beyond question, were not operators 
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or dupatchera. They vere employeee, but were they employeee within the 
meaninff of section 2, who by the use of the teleeraph or telephcHie dispatched, 
reported, transmitted, received, or delivered orders pertaining to, or affecting 
train movements? * * * We think that under a well-estabhshed rule of con- 
struction the words ''or other employee," found in the proviso, must be construed 
to mean an employee engaged in the same character of service as a train dis- 
patcher or operator, who by the use of the telegraph or telephone performs the work 
described in the proviso. In other words. Congress intended the 9-hour provision 
to apply to employees whose primary auty was to dispatch, report, transmit, 
receive, or deliver orders pertaining to or affecting tram movements. We do 
not mean bv this that the word ''orders'' should be limited to technical train 
orders described in what are known as standard rules for the movement of trains. 
Confess was dealing with a class of employees engaged primarily in a particular 
service and the mere form of the order, pertaining to or affecting train movement, 
is immaterial, if it is dispatched, reported, transmitted, received, or delivered 
by the use of the telegraph or telepnone. Where genend words follow an enu- 
meration of particular classes of persons or things they will be construed as applica- 
ble only to persons or things of the same general nature or class as those enumer- 
ated. The particular woids are presumed to describe certain species and the 
general words to be used for the purpose of including other species of the same 
genus. The rule is based on the obvious reason that, if me lemslature had intended 
the genend words to be used in their unrestricted sense, they would have made 
no mention of the particular classes. The words "other" or "any other," follow- 
ing an enumeration of particular classes, are therefore to be read as "other such 
like," and to include only others of like kind or character. [First Nat, Bank of 
Anamooae v. U. S., 206 Fed., 374; U. 8, v. Bevcms, 3 Wheat., 336.] * * * 

As the word "employee" in the proviso of section 2 includes "operator** 
and "train dispatcher,^' for the latter are both employees, the conclusion here is 
irresistible that Congress intended by the use of the words "other employee" to 
mean an employee engaged primarily in the same class of service as would be 
periormed by an operator or train dispatcher. If this be the right construction 
to place upon the proviso, then K. Connell and J. W. King were not in any sense 
employees, whose primary duty was to dispatch, report, transmit, receive, or 
dehver by the use of the telegraph or telephone orders pertaining to or affecting 
train movements within the meaning of the proviso. While, as has been said 
before, we must give the law such a construction as will promote the purpose of 
the law, in our zeal to do so, however, we must not attempt to legislate ourselves. 
We are cited to the case of U. S. v. Houston B. & T. Ry. Co., 205 Fed., 344. In 
regard to this case, it is sufficient to say that the facts which appear in the report 
of that case differ from the facts in the present record. — Carland, C. J,, pp. 895, 
896, 897. 

11. The service of an operator at a local station is as clearly withis 
the purpose of the Act as is that of a similar employee in a train- 
dispatcher's ofBlce. 

Z7. 8. y. AUantic Coast Line R, Co., 211 Fed., 897. 

Circuit Court of Appeals, 4th Circuit, February 3, 1914. 

In the second place, it is not to be assumed that the tele- 
grapher in a train dispatcher's office or other similar office per- 
forms more wearisome labor or becomes sooner fatigued than 
the operator at an ordinary local station. The latter, it is true, 
may average only a small number of train orders in the course 
of a day, but nevertheless he may have, and usually does have, 
other duties which are varied and often onerous. Even if he is 
not called upon to act as station agent and does little but userthe 
telegraph or telephone, the orders and messages of the company 
not relating to trains and the commercial business of the com- 
munity may involve exertion and responsibiUty quite as 
fatigumg as the work of a telegrapher engaged mainly in the 
transmission of train orders. In other words, and for the reasons 
here suggested, it seems to us that operators at local and sub- 
ordinate stations are scarcely less liable than operators at main 
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offices to suffer loss of alertness and efficiency from excessive 
hours of duty. In our judgment, neither the terms and purpose 
of the statute nor the conditions of actual service justify us 
in upholding the contention here considered. — Knappj U. J., 
pp. 900-901. 

D. EXCEPTIONS TO THE APPLICATION OF THE ACT, 

L The proviso in Section 2: 

* « « Provided, That no operator, train dispatcher, or other em- 
ployee who by the use of the telegraph or telephone dispatches, reports, 
transmits, receives, or delivers orders pertaining to or affecting train 
movements shaU be required or permitted to be or remain on duty for 
a longer period than nine hours in any twenty-four-hour period in aU 
towers, offices, places, and stations continuously operated night and 
day, nor for a longer period than thirteen hours in aU towers, offices, 
places, and stations operated only during the daytime, except in case 
of emergency, when the employees named in this proviso may be per- 
mitted to be and remain on duty for four additional hours in a twenty- 
four-hour period on not exceeding three days in any week: * * *. — 
See, t. Act March 4, 1907 [S4 Stat, at L., 1415, 1416], 

(a). ''Emergency", as used in the Act, defined. 

Emergencies. — ^The Act provides that operators 
employed at night and day stations or at daytime 
stations mav, in case of emergency, be required to 
work four additional hours on not exceeding tnree days 
in any week. Manifestly, the emergency must be real 
and one against which the carrier can not guard. — 
Adm. Ruling No. 287-11. 

U. 8. V. Southern Pacific Co., 209 Eed., 562. 

Circuit Court of Appeals, 8th Circuit, November 13, 1913. 
It does not appear that Congress used the word ''emergency*' 
in any other than its ordinary or popular sense. Webster 
defines the word ''emergency'' as "Any event or occasional 
combination of circumstances which calls for immediate action 
or remedy; pressing necessity; exigency." The Century Dictionr 
ary defines tne word as follows: "Sudden or unexpected happen- 
ii^; an unforeseen occurrence or condition." Tne definition as 
given by the Century Dictionary was approved in Sheean v. 
City of New York [75 N. Y. Supp., 802]. * * * Congress 
no doubt used the word "emergency" with reference to the 
business of dispatching trains when conducted in the exercise 
of the ordinary care required in such business. — Carland, 
C. J., p. 565, 667. 

(b)f ''Week",* as used in the Act, defined. 

U. 8. V. Southern' Paciiic Co., 209 Fed., 562. 

Circuit Court of Appeals, 8th Circuit, November 13, 1913. 
We also think tnat the word "week" in the statute was 
intended to mean a period of seven days and not necessarily 

*'*In any week" is construed to mean in any calendar week, beginning with 
Sunday. — Adm. Ruling No. t87'h. 
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a calendar week, and that the statute is not violated if no 
employee worked oyertime more than three days out of seven. — 
Oanand, C. J., p. 567. 

2. Provisos in Section 8: 

* * * Provided, That tlie provteiozis of this Aet shaH not apply 
in any case of eaaoalty or imaToidaUe accident or the act of God; nor 
where the delay was the result of a cause not known to the carrier 
or its officer or ag^ent in ehaagB of snch employee at the time said 
employee left a terminal, and which could not have been foreseen: Pro- 
videdfurtJuTf That the provisions of this Act shaU not apply to the crews 
of wrecking or relief trains. * * *.--<See. 3, Aet Marth 4, 1907, [S4 Stat, 
at L., 141S, 1416]. 

(a). The first proviso in section S of the Act is applicable to the 
service of operators and other employees handling train orders no 
less than to that of employees in train service. 

V. 8. V. Misswiri Pacific Ry. Go,, 213 Fed., 169. 

Circuit Court of Appeals, 8th Circuit, March 21, 1914. 
And the result is that the plain terms of the statute, the 
reason of the case, and the rules and authorities upon the con- 
struction of statutes to which reference has been made have 
convinced that the proviso ot section 3 of the ''Act to promote 
the safety of employees and travelers upon railroads by limiting 
the hours of service of employees thereon,'' approved March 4, 
1907, commonly known as the Hours of Service Act, exempts a 
common carrier from liability for the penalty specified therein 
when in a case of casualty, unavoidable accident, or the act of 
God, it necessarily requires or permits a telegraph operator, 
train dispatcher, or other employee of their class to serve beyond 
the time limited for his service by section 2 of that Act. — Samom, 
0, J,, p. 175. 

(i). And where an operator remained on duty for a period of 7 honrs 
in excess of his normally permitted service, on account of a wreck 
resulting from an unavoidable cause : HELD, that such service 
was not limited to the 4 additional hours permitted in cases of 
emergency. 

V, S. V. Missouri Pacl/ic By. Co., 213 Fed., 169. 

(b). "Casualty" defined. 

* 'Casualty," like its synonyms ' 'accident" and ''misfortune," 
may proceed or result from negligence or other cause known or 
unlmown. — Words and Phrases Judicially Defined, vol. 2, 1003. 

V. 8, y, Kansas City Southern Ry, Co,, 189 Fed., 471. 

District Court, Western District of Arkansas, July 10, 1911, 

Casualty has been defined as an act which proceeds from 

an unknown cause or is an unusual effect of a known cause. 

[Chicago, St, L, & N, 0, R, Go, v. PuUman Southern Car Co., 139 

U. S., 79,}— Trieber, D. J,, p. 477. 

(c). "Unavoidable accident" defined. 

V. 8. y. Kansas City Southern Ry, Co,, 189 Fed., 471. 

District Court, Western District of Arkansas, July 3,^ 1911. 
While some authorities hold that "unavoidable accident" 
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is synonymous with '*act of God," the better definition, in the 
opinion of the court, is that it must be an inevitable accident 
wrich could not have been foreseen and prevented by the exer- 
cise of that degree of diligence which reasonable men would exer- 
cise imder like conditions and without any fault attributable to 
the party sought to be held responsible. 

In Vlyde v. Bichmand <& D.B. Oo,, 69 Fed., 394, it was held 
that ''an unavoidable accident is one which occurs without anv 
apparent cause; at least without fault attributable to anyone." 

In Fish V. Chapman, 2 Ga., 349, it was held that ''an una* 
voidable accident is synonymous with inevitable and means any 
accident produced by physical causes which are inevitable, 
such as li^tnings, storms, perils of the sea, earthquakes, inunda- 
tions, sudden death, or illness." 

In Dixon v. V. S., 1 Brock, 177, the court held the words 
"unavoidable accident" must be construed as any accident 
which renders a breach of the condition inevitable." 

This question has been frequently before the coiuiis in the 
construction of the 28-hour law relating to the transportation 
of live stock. In Newport News db M. F. Co: v. Z7. S., 61 Fed., 
488, Mr. Justice Liuiion, then circuit judge, delivering the opin- 
ion of the court in an action arising under the act ox Marcn 3, 
1873, said: "An effect attributable to the negligence of the 
appellant is not an unavoidable cause. The negligence of the 
carrier was the cause, the imlawf ul confinement and unreasonable 
detention but an effect of that negligence." 

The exception in that act was "unless prevented from so 




defendant company for a longer period than 28 consecutive 
hoxu:s without unloading for rest, food, and water it would be 
no defense that such confinement had been caused by an acci- 
dent to the train due to the negligence of defendant." This 
charge was approved by the appellate coiu*t as a correct inter- 
pretation of the statute. 

In the later 28-hour law, enacted Jime 29, 1906, chapter 
3594, 34 Stat., 607, the exception reads: "Unless prevented by 
storm or by other accidental or imavoidable cause which can 
not be anticipated or avoided by the exercise of due diligence 
and foresight." 

The construction of this exception by the courts has been 
uniform that only some unavoidable cause which could not 
have been guarded agidnst by the exercise of due diligence and 
foresight is within its meaning. [ U. S. v. Southern Pacific Co,, 
157 Fed., 459: U. S. v. Atch^m, T. db 8. F. By. Co., 166 Fed., 
160; U. flf. V. Union Pacifi^i B. Co., 169 Fed., 65; U. 8. v. AOantic 
Coast Line B. Co., 173 Fed., 764.1 Other cases not arising 
under the 28-hour law, but holding as was held in the case above 
cited, are Clyde v. Bichmand db D. B. Co., 59 Fed., 394; ''The 
Olymvia/' 61 Fed., 120. 

la U. S. V. Atchison, T. db 8. F. By. Co. [166 Fed., 160], 
supra, it was held that for a carrier to avail itself of a break- 

60611—16 — ^11 
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down or wreck as an excuse it must be shown that the circum- 
stances relied on resulted from a cause which could not have 
been avoided by the exercise of due diligence and foresight. 

In V. S. Y. Atlantic Coast Line B. Co. [173 Fed., 764] it was 
held that the failure of a conductor to examine a waybill is not 
a legal excuse. 

In WeUes v. Caailea, 69 Mass., 325, it was held *'The term 
'unavoidable accident' has a much more restricted meaning and 
comprehends only damage and destruction arising from superven- 
ing and uncontrollable forces or accident. " 

Other cases to the same eflfect are Dreyer v. People, 58 N. E., 
620; Smith v. Southern By, Co., 40 S. E., 86; Tays v. Ecker, 24 
S. W ., 954 ; Crystal Spring Dist. Co. v. Cox, 49 Fed., 555. — Trieher, 
D. J., pp. 477-478. 

V. S. V. Delaware, L. cfe W. B. Co. [unreported]. 

District Court, Western District of New York^ May 22, 1913. 
Now, for the purpose of giving consideration to the proper 
elements in this case, it might be well for me to define the term 
**imavoidable accident." This term has been defined by the 
courts to be such an occurrence as happens without fault attrib- 
utable to anyone and which cotdd not have been foreseen or 
prevented by the exercise of such a degree of care and diligence 
as a man of ordinary prudence would use under lilse conditions, 
and the courts have given examples, in cases wherein a train has 
been delayed by storms, extraordinarily severe rains, lightning, 
unexpected floods, earthqualses, sudden illness, or death. — Hazd, 
D.J. 

(d). <<Act of God'' defined. 

Act of God. — ^Any accident due to natural causes directly and 
exclusively without human intervention, such as could not have 
been prevented by any amount of foresight, and pains, and care 
reasonable to have been expected. — Bovmer's Law JDictionary, 
vol. 1, 79. 

Z7. S. y. Kansas City Southern By. Co.. 189 Fed., 471. 

District Court, Western District oi Arkansas, Juljr 3, 1911. 
While it is not advisable to give an exact definition of that 
phrase which will cover every phase, it has been generally defined 
as something which occurs exclusively by the violence of nature; 
at least an act of nature which impHes an entire exclusion of all 
human agencies. In Gleeson v. v. M. B. B. Co., 140 U. S., 435, 
an accident was caused by a landslide caused hj a heavy rain, 
and this, it was claimed, was an act of God relieving the defend- 
ant from liability. This contention was overruled by the court, 
Mr. Justice Lamar delivering the opinion of the court, saying: 
'* There was no evidence that the rain was of extraordinary char- 
acter or that any extraordinary results followed it. It was a 
common, natural event; such as not only might have been fore- 
seen as probable, but also must have been foreknown as certain 
to come. Against such an event it was the duty of the company 
to have guarded. Extraordinary floods, storms of unusual vio- 
lence, sudden tempests, severe frosts, great droughts, lightnings, 
earthquakes, sudden deaths, and illnesses have been held to be 
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*^acts of God"; but we know of no instance in which a rain of 
not unusual violence and the probable results thereof, in soften- 
ing the superficial earth, have been so considered. " 

In ''The Majestic,'' 166 U. S., 375, it was held that the ''act 
of God " which would exempt one from liability is an act in which 
no man has any agency whatever. 

In Bullock V. Wkite Star Steamship Co., 30 Wash., 448, it was 
held that '*an act of God to relieve from the performance of a 
contract must be such as a person of reasonable prudence and 
foresight could not have guarded against." 

For additional authorities on this subject see Harrison v. 
Hughes, 125 Fed., 860, and 1 Words and Phrases, pages 118 to 
126.— Tm&er, D. J., p. 476. 

(i). An act of God will not excuse a carrier from the liability imposed 
upon it by the law unless it is shown that the results thereof 
could not have been prevented by any foresight, pains, or care 
reasonably to have been expected in the premises. 

BlacTc v.* Charleston cfe Tf. C By. Co., 69 S. E., 230 [citing Harzburg 
V. Southern By. Co., 44 S. E., 75]. See also U. S. v. Kansas City 
Southern By. Co., 189 Fed., 471 [citing TJ. S. v. Atchison, T. <& 
S. F. By. Co., 166 Fed., 160]. 

(e). It is the duty of carriers subject to the Act to provide appropriate 
stopping places along their lines where employees may rest. 

V. S. y. Southern By. Go. [unreported]. 

District Court, Western District of South Carolina, Oct. 30, 1913. 
A passenger train or a freight train might meet an unavoid- 
able accident at a way station. If it is possible to avoid it, the 
reason of the rule is not to delay and hold up a train of passengers, 
and if it is a freight train you can not hold up a freight train il at 
the point of the accident it could be held to the eight hours rest 
that is required by the statute only at the risls of danger to other 
trains* therefore the statnite makes certain provisions r^ulating 
in sucn cases the enforcement of the statute, and I construe that 
to mean that the provisions of the Act, so far as rcNquiring 16 con- 
secutive liours 01 labor, mean only that the train may be op- 
erated after that limit until a suitable stopping place can be 
reached, and it is the railroad's duty to have suitable stopping 
places where rest can be had for its emplojrees at proper places 
along its route, proportionate to the exigencies of the business. — 
Smith, D. J. 

(f). *' Terminal," as used in the Act, defined. 

TJ. S. y. Atchison, T. & 8. F. By. Go., 212 Fed.,' 1000. 
District Court, District of Arizona, April 10, 1914. 
Thus it appears that the Commission to which was entrusted 
the execution of this law, and whose duty it was to ascertain 
whether or not its provisions were being observed, not only 
ruled that ''Employees unavoidably delayed by reason of causes 
that could not, at the commencement of a trip, have been 
foreseen, may lawfully continue on duty to the terminal or end 
of that run,'^ but actually used the words ''terminal" and "end 
of that run" synonymously. In other words, they not only 
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defined the word ''terminal" to mean the equivalent of the end 
of that run, but actually held that employees unavoidably de- 
tained by reason of causes that could not, at the commencement 
of the tnp, have been foreseen, may ''lawfully continue on duty 
to the terminal or end of that run. ' ♦ ♦ * 

It does not appear that the word "terminal'' has been 
judicially defined. According to the usage of railroad men in 
the United States, as shown l>y the evidence in this case, each 
train crew is assigned by the officers of the company to a definite, 
fixed run, beginning and ending at fixed points or places on its 
line of railroad, and in my judgment these fixed beginning and 
ending points of a given run lor a given crew are the 'terminals'' 
of that run within the meaning of the word "terminal" as used 



in the proviso in section 3 of this Act. In the usage of railroad 
men tnere are different "runs" for different train crews and also 
different runs for different employees on the same train, and the 
run of an engineer on a passenger train might be different from 
the run of a conductor or brakeman. There may be one run for 
a freight crew and another run for a passenger crew, and these 
runs may not be, and usually are not, coterminous, and one run 
or several runs for freight crews may lie between the terminals 
of the run of a single passenger crew, and each of these runs has 
its own terminals. And in applying this Act to a given case 
regard must be had to the line of service in which the train crew 
or employees in question were engaged at the time of the alleged 
violation of the Act, and to that alone. — SawteUe, D. J., pp. 
1005, 1007. 

See also : 

8t Louis, L M. dk S. R. Co, v. State, 143 S. W., 913. 
Supreme Court of Arkansas, January 29, 1912. 
A railroad corporation has organized departments to which 
are intrusted certam duties. Amongst these is the duty to pro- 
vide and keep in proper repair and to operate the equipment 
which its passenger and freight traffic may require. In order to 
effectively conduct and operate its trains, its line of railroad is 
separated into divisions. The division is the longest xmdivided 
part of its line, and within such division the operation of its 
trains is managed and supervised by separate and distinct 
officials who are known as division officers, with different titles, 
according to their varied duties. Within such division there is 
a place or point where these officials are located, and such place 
is Known as division headquarters. This is the place where tiie 
division officials who manage, control, and superintend the 
operation and repair of trains and equipments which are em- 

S toyed within such division are located. Such a place is a 
ivision poiut. Each division has its beginning and end fixed 
upon the line of railroad. At these limits of the divisions trains are 
made up and employees operating such trains take chaige thereof 
to make their runs from one end of the division to me other. 
At these places, upon the end or beginning of a dr^ion, the 
trains end!^ their runs. Here ei^Lnea and cars are inspected and 
repaired, or taken out of the traiu altogether, and the train is in 
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effect made up again and either returned upon its trip on the 
same division, or sent on to another division in the course of its 
run. Here the employees or crews operating the trains leave 
them and take then: rest preparatory for another run, or the 
crews of the trains are here changed. At the place where this 
is done regularly and constantly or substantially so, it is usual 
that the engines and cars are repaired or new ones constructed. 
Such work is also ordinarily done at the place where the division 
headquarters are located. These places, then, are division 
points. — Frauenthal, J., pp. 914-915. 

(g). The occurrence, after a crew has left a terminal, of a casualty, an 
unavoidable accident or an act of God, resulting in the detention 
of the crew on duty in exces? of 16 hours, suspends the operation 
of the statute for the given trip. 

Proviso in Sec. 3. — ^The instances in which the Act 
will not apply include only such occurrences as could 
not be guarded against; those which involved no 
neglect or lack of precaution on the part of the carrier, 
its agents, or oflGicers; and they serve to waive the ap- 
plication of the law to employees on trains only until 
such employees, so delayed, reach a terminal or relay 
point. — Adm. Ruling No. 287-%. 

Proviso in Sec. 3. — Section 3 of the law provides 
that: * 'The provisions of this Act shall not apply in any 
case of casualty or imavoidable accident or the act of 
God; nor where the delay was the residt of a cause not 
known to the carrier or its officer or agent in charge of 
such employee at the time said employee left a termmal, 
and which could not have been foreseen.'' 

Any employee so delayed may therefore continue 
on duty to tne terminal or end of that nm. The pro- 
viso quoted removes the application of the law to that 
trip. — Adm, Ruling No. 88-6. 

U. S. V. Atchison, T. cfe 8. F. Ry. Co., 212 Fed., 1000. 
District Court, District of Arizona, April 10, 1914. 

We can not adopt the interpretation contended for bv the 
Government in this 6ase, namely, that, if the train was delayed 
by reason of any of the causes set out in the proviso in section 3 
of the Act, the train crew may not lawfully continue on duty to 
the terminal or end of that nm. This court holds that in such 
a case there is nothing in the Act which requires a carrier to pro- 
ceed to the next suitable stopping place and there tie up and 
relieve the crew, or which prevents tne crew from continumg on 
duty and proceeding on their trip to the terminal or end of that 
nm, which in this case was at Parker, even though at the time 
they left Summit, the place where the train was delayed and 
remained on accoimt of the imavoidable accid^it or casualty 
which occasioned the delay, they had no reasonable expectation 
of being able to reach the end of their run, Parker, within the 
16-hour limit. In the opinion of this court, such a construction 
is not authorized. — SawteUe, D. J., p. 1006. [See definition of 
^^terminaV^ as used in the Act, Item 2-(f), p. 163, ante.'\ 



SJ, 



166 E0UB8 OF SERVICE ACT. 



See also: 

Z7. S. V. Ncrihem Pacific Ry. Co., 215 Fed., 64. 

Circuit Court of Appeals, 9th Circuit, August 3, 1914. 

The evidence showed without conflict that, on the occasion in 
question, the crew in question left Tacoma on train 303 at 1.40 
►. m., of May 12, 1913, and was due to meet passenger train 
"o. 362 of the Oregon-Washington Railroad & Navigation 
Company at the station of South Tacoma at 1.56 p. m., of the 
same day, but that train 362 was derailed between Lake View 
and South Tacoma at about 1.50 p. m., about 6 minutes before 
the regular time of the meeting oi the two trains. That derail- 
ment tore up the track, overturned the engine and coaches of 
train 362, resulting in the death and injury of a number of 
passengers, and prevented train' 303, on which was the crew here 
m Question, from proceeding on to Portland until about 6 p. m. 
of tne same day, wnen that crew, with the passengers of train 303, 
were transferred to passenger train 314, which had come up 
from Portland. Tram 314, with the crew and passengers of 
train 303, was then backed to a place near Centralia, where it 
was turned around and then proceeded to Portland, reaching 
there at 12.30 a. m of May 13th. The crew in question, after 
being off duty about 6 hours and a half at Portland, returned to 
Tacoma on its regular run on train 308, and in doing so was on 
duty about 17 hours without having had 8 hours off duty. 

The demoralization of the traffic over the road at the time 
in question, growing out of the derailment, is clearly shown by 
the uncontradicted testimony in the case; indeed, it is expressly 
conceded by counsel for the Government that the delay of the 
crew in question on its regular run from Tacoma to Portland 
was due to the ''unavoidable accident at South Tacoma." 
It is equally plain from the undisputed evidence that the accident 
was the sole cause why the crew in question was engaged on 
its run for more than 16 hours without a rest of 8 consecutive 
hours, so that the question is whether the circumstances of the 
case bring it within the first proviso to section 3 of the Act of 
Congress, upon which the action is based. 

UndouDtedly the train dispatcher both at Tacoma and at 
Portland would, under ordinary conditions, be held to have known 
that the delay of train 303 at South Tacoma, and the transfer of 
its crew and passengers to train 314, could not have enabled them 
to reach Portland in time for the same crew to return to Tacoma 
on its regular train 308 without being kept on duty for more 
than 16 hours without a consecutive rest of 8 hours; but the 
evidence is uncontradicted to the effect (indeed, it could hardly 
have been otherwise) that both dispatchers were deeply en- 
grossed in arranging and caring for the movement of the large 
number of trains, including the necessary wrecking outfite, 
together with the numerous mcidentals, necessarily growing out 
of such a disaster. Under such circumstances, it would not, 
we think, be reasonable to hold the company liable for their 
failure to check up the time of service of the various crews of 
the very numerous trains passing over this particular piece of 
road at that particular time. — Ross, C, J., pp. 66-67. 
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But see: 

TJ, S. V. Southern Ry, Co. [unreported]. 

District Court, Western District, South Carolina, Oct. 30, 1913. 
Now, I charge you, gentlemen, that if this accident causing 
delay haa occurred, say, between Greers and Spartanburg, or 
before reaching Greers, or if the train had left Spartanburg with 
the reasonable expectation of being able to make Greenville 
within the 16 hours, and there occurred an imexpected and un- 
avoidable delay from the act of God, or unavoidable casualty or 
unavoidable accident between Spartanburg and Greenville, that 
in that case the railroad would have had a right to require these 
train operators to operate that train to the first proper stopping 
place, which might vary according as it was a passenger or a 
freight train; but at the first proper stopping place \mere its 
crews could be replaced or the tram could be tied up the crew 
should have been given a rest; and that if Spartanburg was a 

})roper stopping place, or if Spartanburg Jimction was — and 
rom this testimony if you beUeve it was — at which this train 
could have either had its crew replaced or at which it could have 
tied up so as to give the crew on service necessary rest, then it 
was the duty of the railway oflGicials to so provide, as they knew 
that it could not reach Greenville within the stipulated time. 
And the same thing as to Greers; when the train was reported at 
Greers it had already exceeded the statutory Umit of time serv- 
ice, and I charge you that from the testimony it appears that the 
train could have tied up at Greers, and it does not appear that 
it was a passenger tram, or that there was any extraordinary 
exigency that required this freight train to go on to Greenville 
so as to exceed the statutory hmit of time. Therefore, if you 
find that either at Spartanburg or at Greers this train rea- 
sonably could have been tied up, imder this testimony, so as to 
give the employees the rest required hj the statute, the railroad 
. officials were not justified in permitting them to exceed the 
statutory hmit of labor. * * * 

On that I rule that the occurrence of an accident or delay 
by the act of God or any case of casualty or unavoidable accident 
wnile the train is in course of transit from one terminal point to 
another does not mean that the entire Act is suspended as to 
that train. To hold that the entire Act would be suspended as 
to that train would be to hold that the 16 hours limit did not 
apply to any train between terminals during the progress of 
whose transit between terminals any delay occurred from the 
exempting causes named in the statute. The delay might be any 
number oi hours, from 5 to 10, and I hold that tfie statute does 
not mean that as to that train the operative period of service is 
extended from 16 to 21 or 26 hours, according as some delay 
from the exempting causes may occur whilst the train is in 
transit. I construe the statute to mean that the hours of serv- 
ice shall be extended in such cases only so far as may be necessary 
to permit the train to be operated to a point at which, due re- 
gard being had to all the circimistances of the particular case and 
the character of the train, the train crew could be relieved or be 
allowed to take the rest required by the statute. — Smith, D. J. 
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TJ. S. V. Atchison, T. & S. F. Ry. Co., 212 Fed., 1000. 
District Court, District of Arizona, April 10, 1914. 
The proviso in the statute allows the carrier credit for all 
lawful delays caused to a train crew on its run by casualty, una- 
voidable accident, or act of God, or by any cause not known to, 
or which could not have been foreseen by, the officers or agents 
of the carrier at the time the crew started from its terminal on 
its nm, but allows no credit for delays not covered by the proviso ; 
and consequently if the train is delayed by casualty, accident, 
act of God, or other lawful cause for one hoxu: at one place, and 
another hour at another place, and then is delayed another hour 
at another place by a cause which was known to or could have 
been foreseen by the officers and agents of the carrier at the 
time the crew left the terminal or started on its run, and the 
regular schedule time of the train was 16 hours, and in conse- 
quence of the delays mentioned the time taken for the run is 19 
hours, the carrier is liable, because it was entitled to have spent 
18 hours only on the run, and not 19 hours. It being thus 
unlawful to haul this car with chains, and the evidence without 
dispute showing that delays to the train between Clifis and 
Winslow were caused by this car, it follows that such delays were 
not the result of casualty or unavoidable accident, and not 
within the proviso. — SawteUe, D. J., p. 1008. 

U, 8. V. Oreat Northern Ry, Co. [unreported]. 

District Court, District of Minnesota, June 4, 1913. 
I parsed upon the question of the materiality of this evidence 
when it was offered, and ruled it out on the tneory that if an 
unavoidable accident did occur which delayed a train 6 hours, 
and I will say for the sake of illustration the first 6 hours out of 
the 16 hours, so that the obstruction caused by unavoidable 
accident was entirely removed and the train started again after 
5 hours, that that would not justify a railroad company in run- 
ning that crew by any number of stations where it could be tied 
up, or running by a station when the 16 hours had expired. The 
theory of the defendant is that, the delay having been caused 
by an imavoidable accident for 6 hours, the company had the 
right to use the crew for so much longer. I am satisfied that 
this is an incorrect construction of the statute, and on that 
theory I ruled it out. — WiUard, D. J. 

S. The excess service of employees subject to the Act is not to be ex- 
cused by the occurrence of conditions ordinarily to be expected 
in the operation of trains : 

U. S. V. Southern Pacific Co,, 209 Fed., 562. 

Circuit Court of Appeals, 8th Circuit, November 13, 1913. 
The case firat cited [ Z7. S. v. Kansas C. S. Ry. Co., 202 Fed., 
828] was an action imder the first clause of section 2 of the law 
now under consideration. This court in that case simply held 
that all the usual causes of delay incident to the operation of 
trains standing alone would not excuse the railroad company 
under the terms of the first proviso of section 3, but that the 
company must further show that such delays could not have been 
foreseen and prevented by the high degree of diUgence demanded. 
Of course this must be so. . If the usual causes of delay incident 
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to operation were to excuse, then the statute would be wholly 
ineflfective to accomplish its purpose. — CarUmd, C. J., p. 666. 

JJ. S. V. Kansas City Southern Ry. Co., 202 Fed., 828. 

— (a). Broken rails. 

Z7. 8. y. Galveston, E. <& 8. A. Ry. Co. [unreported]. 

District Court, Western District of Texas, January 12, 1912. 
There is another delay claimed when the train lost 15 
minutes at Weimer because of a broken rail. I do not think 
that this is entitled to consideration as an unforeseen delay. 
The track ought to have been heavy enough to bear the ordinary 
traffic over it. — Foster, D. J. 

— (b). Cleaning fires. 

U. 8. V. Kansas City Southern Ry. Co,, 189 Fed., 471 ; U. 8. v. Kavr 
sas City Southern Ry. Co., 202 Fed., 828. 

— (c). Congestion of traffic. 

U. 8. V. Northern Pacific Ry. Co., D. C, W. D. Washington, Feb. 13, 
1914, Cushman, D. J. [unreported]. 

— (d). Delay in starting trains. 

Z7. 8. V. Kansas City Southern Ry. Co., 189 Fed., 471; TJ. 8. v. Kan- 
sas City Southern Ry. Co., 202 Fed., 828. 

— (e). Engine failures due to mechanical defects. [Defective shaker 
rods, leaky flues, etc. ] 

TJ. 8. V. Kansas City Southern Ry. Co,, 189 Fed., 471; Washington 
P. & C Ry. Co. V. Magruder, 198 Fed., 218; U. 8. v. Kansas 
City Southern Ry. Co., 202 Fed., 828. See also Missouri, K. cfe 
T. By. Co. of Texas v. U. 8., 231 U. S., 112 [affirming the judg- 
ment of the Circuit Court of Appeals for the 6th Cu*cuit, and, 
in turn, of the District Court for the Eastern District of Texas 
(both decisions unreported)]. 

— (f). Frost on rails and heavy tonnage, necessitating doubling. 

TJ. 8. V. Missouri, K. cfe T. Ry. Co. of Texas, D. C, E. D. Texas, 

May 30, 1912, Russell, D. J. [unreported]. Refusal of theDisrict 
Court to direct a verdict for the defendant on the ground of this 
assumed defense, inter alia, sustained by the Circuit Court of Ap- 

?eals for the 5th Circuit [unreported] and in turn by the Supreme 
ourtin Missouri, K. & T. Ry. Co. v. TJ. 8., 231 U. S., 112. 

■ — (g). Hot boxes. 

v. 8. V. Kansas City Southern Ry. Co., 189 Fed., 471; Washington, 
P. cfe C. Ry. Co. V. Magruder, 198 Fed., 218; TJ. 8. v. Minne- 
apolis, St. P. cfe S. 8. M. Ry. Co., D. C, D. North Dakota, 
Jan. 21, 1913, Ami don, D. J. [unreported]. 

— (h). Injectors failing on account of insufficiency or quality of water. 

Mi^Simn, K. cfe T. Ry. Co. of Texas v. U. 8., 231 U. S., 112. 
Supreme Court, rfoyepap^ 10, 1913. 

it is urged that in one case the delav was the result of a 
cause, a defective injector, that was not known to the carrier, 
and could not have been foreseen when the employees left a 
terminal, and that therefore by the proviso in section 3 the Act 
does not apply. But the question was raised only by a request 



170 HOITBS OF SESTIOE ACT. 

to direct a verdict for the defendant and the trouble might have 
been found to be due to the scarcity and bad quality of the 
water, which was well known. — HolmeSf Justice.^. 1 19. [AflSbmning 
the judgment of the Circuit Court of Appeals for the 5th Circuit, 
in turn aflGirming that of the District Court for the Eastern 
District of Texas (both decision^ unreported).] 

— Per Contra. 

U. 8. V. Chicago, M, ic St. P. Ry. Co., 212 Fed. 574. 

— (i). Intermissions for meals. 

U. 8. V. Chicago, M. dk P. 8. Ry. Co., 197 Fed., 624; U. 8. v. 
Kansas City 8(mthem By. Co., 202 Fed., 828; U. 8. v. Northern 
Pacific Ry. Co.\ 213 Fed., 539; Osborne^ s AdmW. v. Cincinn^ati, 
N. 0. cfe T. P. Ry. Co., 164 S. W., 818; U. 8. v. Northern 
Pacific Ry. Co., D. C, W. D. Washington, Feb. 13, 1914, Cush- 
man, D. J. [imreported]. 

— (j). Meeting or passing trains. 

U. 8. Y. Kansas City 8outhem Ry. Co.. 189 Fed., 471 [citing U. 8. v. 
8outhem Pacific Co., 157 Fed., 459j; U. 8. v. Denver cfe R. 6. R. 
Co.. 197 Fed., 629; Z7. 8. v. Kansas City 8outhem Ry. Co., 202 
Fed., 828; Great Northern Ry. Co. v. U. 8., 211 Fed., 309; 
U. 8. V. Galveston, H. cfe 8. A. Ry. Co., D. C, W. D. Texas, 
Jan. 12, 1912, Foster, D. J. [imreported]; U. 8. v. Missouri, 
K. cfe T. Ry. Co. of Texas, D. C, E. D. Texas, May 30, 1912, 
RusseU, D. J. [imreported]. Refusal of District Court to direct 
a verdict for defendant on the ground of such delays, inter alia, 
sustained by the Court of Appe^ for the 5th Circuit [unreported] 
and in turn by the Supreme Court, in Missouri, K. cfe T. ny. Co. 
of Texas v. U. 8., 231 U. S., 112; Z7. 8. v. Northern Pacific Ry. 
Co., D. C, W. D. Washington, Feb. 13, 1914, Cushman, D. J. 
[unreported]. 

— -(k). Poor coal. 

U. 8. V. Kansas City 8outhem Ry. Co., 189 Fed., 471; W^ashin^gtan, 
P. cfe C. Ry. Co. V. Magruder, 198 Fed., 218; TJ. 8. v. Kansas 
City 8outhem Ry. Co., 202 Fed., 828. 

—(1). Pulled-out or broken drawbars. 

TJ. 8. V. Galveston, H. cfe 8. A. Ry. Co., D. C, W. D. Texas, Jan. 12, 
1912, Foster, D. J. [unreported]; TJ. 8. v. Minneapolis, 8t. P. cfe 
8. 8. M. Ry. Co., D. C, D. North Dakota, Jan. 21, 1913, Amidon, 
D. J. [unreported]. See also Item (n), post. 

— (m). Sunning for or taking water: 

TJ. 8. V. Missouri, K <& T. Ry. Co. of Texas, D. C, E. D. Texas, 
May 30, 1912, Russell, D. J. (unreported). [Refusal of District 
Court to direct a verdict for defendant on the ground of such 
delay, inter alia, sustained by the Circuit Court of Appeals for 
the 5th Circuit (unreported) and in turn by the Supreme Court 
in Missouri, K. dk T. By. Co. of Texas ▼. U. 8., 231 U. S., 112]. 

— (n). XTnnecessary hauling of defectiye cars by means of chains 
instead of drawbars : 

U. 8. V. AU^ison, T. db 8. F. By. Co., 212 Fed., 1000. See also 
Item^'G)," ante. 
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(o). Waiting for a helper engine. 

Z7. 8. V. Chicago, M. & P. S. Ry. Co., 197 Fed., 624. 

(p). Waiting for orders. 

U. S. V. Northern Pacific By. Co., D. C, W. D. Washington, Feb . 
13, 1914, Cushman, D. J. [unreported]. 

(q). Wrecks, if preyentable by the exercise of diligence and fore- 
sight. 

U. 8. V. Kansas City Southern By. Co., 189 Fed., 471 [citing U. 8. 
V. Atchison, T. cfc 8. F. By. Co., 166 Fed., 160]. 

(r). But excessive heat in certain circnmstances : HELD to be an 
excuse within the purview of the Act. 

TJ. 8. V. Boston cfc M. B. Co. [unreported]. 

District Court, District of New Hampshire, October 29, 1912. 
But there is substance in the evidence that the excessive 
heat was such that the men who were charged with the duty of 
landing this train at Intervale, a distance of 73 miles, were not 
able to do full worls and that delay resulted; and the conductor 
says it was a local train and that they made 16 stops, at which 
they left or tools on freight; and that there were heavy packages 
or commodities, consisting of fruits, meats, etc., for the slimmer- 
houses; and that at some places they left cars and did switching 
and operated on the sidings; and the engineer described that the 
heat was so excessive in the engine whenever the engine stopped 
it was necessary for him to get off the train and get onto the 
ground, and that the temperature was up to 120^ or thereabouts, 
and that the box cars were excessively heated. You know about 
these things. You have worked in connection with box cars, I 
suppose, and know about those things, and you know — ^I am 

1)eriectly well satisfied that you know a bout the cold of New Eng- 
and, and I trust you know something about the heat and the effect 
of heat, whether it depresses a man, whether he can perform the 
usual amount of physical and mental labor in excessive heat dur- 
ing periods of excessive heat or whether he can not. You know 
all about that; the situation has been described; I can't add 
anything to it. One witness said he thought if a man did two- 
thirds what he would do imder normal conditions that he did all 
that he could do — all that he could be expected to do. Now, if 
you think by reason of the excessive heat, which I suppose coim- 
sel will^ agree was a result of the act of Gk)d, at all events it was 
something imioreseen at 4 or 5 o'clock in the morning, there was 
a delay equal to 30 minutes, you should deduct that from the 16 
hours and a half. If it was 30 minutes or more, you should 
deduct it, and after deducting whatever delay you think was 
incident to the heat, if the time left was less than 16 hours, or not 
exceeding 16 hours, then there should be a verdict for the defend- 
ant, so far as the counts are concerned, which relate to the engi- 
neer and fireman. — Aldrich, D. J. 
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— (s). And, while the sudden illness of an operator will not in all cases 
justify the retention of another employee on duty in excess of the 
permitted periods, such illness, coupled with the inability of the 
carrier to procure a relief operator, may in certain circumstances 
constitute an emergency within the purview of the Act. 

J7. S. V. Southern Pacific Co., 209 Fed., 662. 

Circuit Court of Appeals, 811i Circuit, November 13, 1913. 

Applying the law to the facts^ the (juestion arises: Did the 
. illness of «fohMon, coupled with the mability of the company to ob- 
tain a man to take his place during the time he was iU, constitute 
an emergency within the meaning of the statute, so as to relieve 
the company from the penalties which would otherwise result 
from requiring Hoover, SewaU, Small, and Miller to remain on duty 
for a longer period than 9 hours in a 24-hour period ? * * * 

EUis y. U. S. [206 U. S., 246] is a case where the Supreme 
Court decided that the disappointment of a contractor with 
regard to obtaining some oi nis materials, did not create an 
extraordinary emergency within the meaning of act of August 1, 
1892 [27 Stat., 340]. In disposing of this particular question, the 
court said: *'He found more diflSlculty than he expected, although 
he expected some trouble in getting certain oak and pine piles 
called for by the contract, and, having been delayed by that cause, 
he permitted his associate in the business to employ men for nine 
hours, in the hurry to get the Vfork done. The judge instructed 
the jury that the evidence did not show an 'extraordinaiy emer- 
gency' within the meaningof the Act. The judge was right in 
ruling upon the matter, ^ven if, as in other instances, a nice 
case might be left to the jury, what emergencies are within the 
statute IS merely a constituent element of a question of law, since 
the determination of that element determines the extent of the 
statutory prohibition and is material only to that end." * * * 

Speaking generally, sickness and death are the common lot 
of all and must be expected, but within the expectancy of life 
health and not sickness is the general rule. In view of the show- 
ing that for a period of seven years only one other imexpected 
absence of an employee on account of illness or other cause had 
occurred, we think the company was not so negl^ent in not 
having an extra dispatcher on hand to take Johnson's place as 
to deprive it of the privilege granted by the law, ♦ ♦ * 

We do not decide that sudden illness in all cases or standing 
alone would constitute an emergency. Each case must depena 
upon its own facts. Sudden ilmess might continue for such a 
number of days as to cease to be an emergency. Under our 
nding in the Kansas City Southern Case, supra, [202 Fed., 828] — 
to the effect that the statute in question, being highly remedial, 
should be HberaUy construed so that its purposes may be effected — 
we think the illness of Johnson, coupled with the inability of the 
company to seciffe other help during the time he was sick, con- 
stituted an emergency within the meaning of the law. — Carland, 
a J., pp. 565, 566, 567. 

— (t). But economical reasons alone can never justify a violation of 
the Act. 
U. 8. V. Ednsas City Southern Ry. Co., 202 Fed., 828. 
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E. CABBIEBS' HOUBS OF SERVICE BEPOBTS. 

1. The Interstate Commerce Commission is authorized by Section 20 
of the Act to regulate commerce to require all carriers subject 
to the Hours of Service Act to report all instances of excess serv- 
ice occurring on their respective lines. 

* * *' and if any carrier, person, or corporation subject to the 
proTiaiona of this Act shall fail to mcbke and file said annual reports 
within the iasne above specified, or within the time extended by the 
Commission, for making and filing the same, or shall fail to make 
specific answer to any question authorized by the provisions of this 
section within thirty days from the time it is lawfully required so to 
do, such party shall forfeit to the United States the sum of one hun- 
dred dollars for each and every day it ehall contimie to be in default 
with respect thereto. The Commission shall also have authority by 
general or special orders to require said carriers, or any of them, to 
file monthly reports of earnings coid expenses, and to file periodical 
or special, or both periodical and special, reports concerning any mat* 
ters about which the Commission is authorized or required by this or 
any other law to inquire or to keep itself informed or which it is 
required to enforce; and such periodical or special reports shall be 
under oath whenever the Commission so requires; and if any such car- 
rier shall fail to make and file any such periodical or special report 
within the time fixed by the Conmcdssion, it shall be subject to the 
forfeitures last above provided. Sec, 20 y Act February 4, 1887 [24 StaL at X., 
S79], as amended June 29, 1906 [34 StaL at L., 584]t and June 18, 1910 [36 Stat, 
at L,t 539 J 666.] 

It 18 ordered, That all ccuriers subject to the provisions of the Act_ 
entitled <<An Act to promote the safety of employees and travelers 
upon railroads by limitiTig the hours of service of employees thereon," 
approved March 4, 1007, report within 80 days after the end of each 
month, under oath, all instances where employees subject to said Act 
have been on duty for a longer period than that provided in said Act • 

It is further ordered, That the accompanying forms entitled <<Inter- 
state Commerce Commission Hours of Service Report, " and the 
method embodied in the instructions therein set forth, be, and the 
same are hereby, adopted and prescribed; and all common carriers 
subject to said Act are hereby notified to use and follow the said pre- 
scribed forms and method in making monthly reports of hours of 
service of employees on duty for a longer period than that named in 
said Act, conmiencing with and making the first report for the month 
of July, 1911. — Order of the Commission of June 28, 1911, 

It is ordered, That the accompanying forms entitled "Interstate 
Commerce Commission Hours of Service Report," and designated as — 
Form No. 1. — Oath and summary for use when there is excess 
service; Form No. 8. — Oath for use when there is no excess service; 
Form No. 2. — ^Employees on duty more than 16 consecutive hours; 
Form No. 8. — ^Employees returned to duty after 16 hours continuous 
service, without 10 consecutive hours of duty; Form No. 4. — Em- 
ployees returned to duty, after aggregate service of 16 hours, without 
8 consecutive hours off duty; Form No. 5. — ^Employees continued on 
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duty after aggregate service of 16 hours; Form No. 6. — ^Employees 
at continuously operated day-and-night ofQ.ce8, who dispatch, report, 
transmit, receive, or deliver orders affecting train movements, and 
who were on duty more than 9 hours in any 24-hour period; Form 
No. 7. — ^Employees at offices operated only during the daytime, or 
not to exceed 13 hours in a 24-hour period, who dispatch, report, 
transmit, receive, or deliver orders affecting train movements, and 
who are on duty for a longer period than 18 hours in any 24-hour 
period; and the method embodied in the instructions therein set forth, 
be, and the same are hereby, adopted and prescribed; and all common 
carriers subject to said Act are hereby notified to use and follow the 
said prescribed forms and method in Tnaking monthly reports of 
hours of service of employees on duty for a longer period than that 
named in said Act, commencing with and Tnaking the first report for 
the month of July, 1912. — Order of the Commiseion of April 8, 1912. 

Baltimore db 0, B. Oo, v. /. 0, a, 221 U. S., 612. 
Supreme Court, May 29, 1911. 
Finding that the objections to the validity of the statute are 
not well taken, we are brought to the question whether the Inter- 
state Commerce Commission has authority to require the reports 
caUed for by its order. 

Section 4 of the Act provides: "It shall be the duty of the 
Interstate Commerce Commission to execute and enforce the 

Provisions of this Act^ and all powers granted to the Interstate 
lommerce Commission are hereby extended to it in the execu- 
tion of this Act.'' 

The Commission then may call to its aid in the enforcement 
of the Act "all powers granted'' to it. And, although there 
might have been doubt as to the adequacy of the authority of 
the Commission, under the law as it formerly stood, to require 
these reports, there can be none now in view of the amendment 
of section 20 of the Act to regulate commerce by the Act of 
June 18, 1910, chap. 309 [36 Stat., 556]. As so amended, this 
section contains the foUowing provision: "The Commission shaU 
also have authority by general or special orders to require said 
carriers, or any of. them, to file monthly reports of earnings and 
expenses, and to file periodical or special, or both periodical and 
special, reports concerning any matters- about which the Com- 
mission is authorized or required by this or any other law to 
inquire or keep itself informed or wmch it is required to enforce; 
and such neriodical or special reports shaU be under oath when- 
ever the Commission so requires; * * *,"^ 

This clearly embraces the power which the Commission 
here asserts, and it is certainly now entitled to promulgate' an 
order requiring reports to be made. It follows that as, under 
the stipulation of record here, the requirement of the Commis- 
sion is to operate wholly in the future and it has been suspended 
awaiting the final determination of this cause, the question of 
the authority of the Commission at the time the order was made 
has become a moot one. Were there no other question before 
us the appeal would accordingly be dismissed, and to justify a 
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reversal of the judgment and the sustaining of the complainant's 
bill other grounds must appear. 

Nor can it be said, so far as the scope of the requirement of 
the order is concerned, that it goes beyond the authority which 
has been conferred upon the Commission. The order relates to 
the employees who are "subject to said Act." The bUl alleges 
that, in the original forms prescribed, the carrier was required 
to show the employees who were "either on duty for a period of 
time in excess of tnat contemplated by the Act or who had not 
been off duty after any period of service for the length of time 
prescribed by the Act, and in the ease of eveiy such employee 
the carrier was required to state the cause of and the facts, if any, 
explanatory of the excess service thus rendered by the employee." 
By the amended instructions set forth in the stipulation, it 
appears that "in case no employee has been employed in excess 
of the time named in said Act, and in case no employee has gone 
on duty with less than the statutory period off duty," a separate 
form of oath to that effect will be accepted in heu of the forms 
which are to be used in detailing excess service. And, as already 
noted, the reports are to be made by the secretary or similar 
oflicer. 

To enable the Commission properly to perform its duty to 
enforce the law, it is necessary tnat it should have full informa- 
tion as to the hours of service exacted of the employees who are 
subject to the provisions of the statute, and the requirements to 
which we have referred are appropriate for that purpose and are 
comprehended within the power of the Commission. — EugheSy 
Jushce, pp. 620-622. 

U. 8. V. Yazoo <b M. V. B. Co., 203 Fed., 159. See also TJ. 8. v, 
Chicago, M. <b P. 8. By. Co., 195 Fed., 783. 

But see: 

NorChem Pacific By. Co. v. U. 8.. 213 Fed., 162. 

Ch^uit Court of Appeals, 8th Circuit, March 21, 1914. 

Beason and autnority alike teach that the^ act of omitting 
from a periodical report nled in good faith an instance or item 
which should have been included therein, or a mistake in the 
information which the report contains, is not the offense of fail- 
ing to file any such periodical report. [ U. 8. v. Four Hundred 
Twenty Dollars, 162 Fed., 803; BonneU v. OriswoU, 80 N. Y., 
128; Pier v. Hanmore, 86 N. Y., 95; Matthews y. Patterson, 26 
Pac., 812; Whitney Arms Co. v. Bartow, 63 N. Y., 62.] 

^ And the conclusion is that an omission by a carrier from the 
periodical report of the instances of excessive service of its em- 
ployees made and filed in good faith within the time prescribed 
therefor by the Interstate Commerce Commission, xmder the 
amendment of section 20 of the Act to regulate commerce [36 
Stat, at L., 556], of one or more instances that should^ have been 
included therein, or any mistake of law or fact therein made in 
good faith, does not sud ject the carrier to liability for the pen- 
alties or forfeitures denounced by that amendment for the 
failure to file a periodical report. — 8anbom, C. J., p. 168. 
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— (a). And a carrier is not excased from the necessity of filing snch 
reports by the failure of the Commission to have inclnded with its 
Order of Jnne 28, Idll, as served upon such carrier, the forms 
therein described. 

v. S. V. Oregon^ W. B. A N. Co, [unreported]. 

District Court, Eastern District oi Washington, April 20, 1914. 
The sole defense interposed was that a copy of the forms 
was not served upon the company together with the order as 
required by law and the order of the Commission. This defense 
is highly technical and in my opinion shoruld not prevail. The 
notices and processes referred to in the act creating the Com- 
merce Court are notices and processes of a jurisdictional nature 
in stiits or proceedings inter partes pending before the Commis- 
sion or the Commerce Court, and the provision as to service 
of such notices and processes has no application to general 
administrative orders affecting all carriers such as the one now 
under consideration. The reauirement of service of this order 
rests entirely on the terms of the order itself and the service was 
intended for no other purpose than to impart notice to the 
carriers affected by it. The order as served referred to the forms 
to be used, the carribr actually received the forms and made 
reports on them for the very months during which the delin- 
quencies complained of occurred, but the name and excessive 
hours of service of the employee in question were omitted there- 
from by inadvertence or mistake. The company had therefore 
full notice of the order and its requirements and full opportunity 
to comply with its provisions, and the most formal service could 
accomplish nothing beyond this. — BudHn, D, J, 

2. It is not within the* province of a conrt to impose npon a carrier 
for its violation of the commission's order requiring reports, 
a smaller penalty than that prescribed by section 20 of the Act 
to regnlate commerce — 8100 per day for each and every day such 
carrier shall have continued in default. 

V. 8. V. Yazoo <k M. V. E. Co., 203 Fed., 159. 

District Court, Western District of Tennessee, Feb. 22, 1913. 

The defendant admits the allegations in the petition and 
thereby says that it is technically guilty of disobeying the order 
of the Interstate Commerce Commission; but it insists that it 
should not be subjected to a penalty of $100 for each day it so 
failed to report to the commission the particular infractions 
charged after the report was due because of the situation existing 
at the time of the failure to report. ^ 

At the hearing it was conceded in open ooiBrt that the viola- 
tions of the 16-hour Act, set out in the petition of the Govern- 
ment, occurred at a time when the defendant company was oper- 
ating its railroad in and out of Memphis under the most unfavor- 
able circumstances, growing out of a strike by its employees in 
its yards. A detailed statement of the conditions existmg at that 
time is not necessary, but it is sufficient to say that they were 
oi such character that the court should take them into con- 
sideration in fixing the penalties in this case, if authority for so 
doing can be found under the law. 
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The only question presented for decision, therefore, is 
whether it is discretionary with the court to impose a less or a 
different penalty than is prescribed by the. twentieth section of 
the Act to regulate commerce, approved June 18, 1910. [36 
Stat, at L., 656.] * ♦ * It is urged that there is a difference 
between the mandatory provision that a carrier shall forfeit 
$100 per day for failing to file its annual report and the provision 
in resi)ect to its failure to file special reports, which provides 
that ''it shall be subject to the forfeitures last above provided," 
and argues that had CoAgress intended that the same mandatory 
penalty should accrue as to special reports as accrue in reference 
to annual reports the same language would have been employed. 

The exact difference in the language employed by Congress is 
that in the one instance, to wit, the failure to file the annual 
report, the Act provides that ''such party shall forfeit to the 
United States the sum of one hundred dollars for each and every 
day it shall continue to be in defaiilt in respect thereto," and in 
the other instance, to wit, the failure to file the special report, it 
provides: ''and if such carrier shall fail to make and me any 
such periodical or special report within the time fixed by the 
commission it shall be subject to the forfeitures last above pro- 
vided," which forfeiture last above provided is the penalty of 
$100 per day. * * * 

1 am of the opinion that the statute is mandatory in respect 
to the penalty for failure to comply with the order of the com- 
mission in question, and that the court has no discretion in the 
premises. — McCaM, D. J., pp. 160, 161, 162. 

See also U. S, v. Chicago, M. <b P. 8. By, Co., 195 Fed., 783. 

8, The Orders of the Commission requiring reports of excess service 
are not in contravention of the Fourth and Fifth Amendments to 
the Gonstitntion of the United States. 

See Item B-1-(c), p. Ill, ante, 
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Part III. INTERSTATE COMMERCE. 

A. "INTEBSTATE COMMEBCS " DEFINED. 

1. Interstate oommerce consists essentially of oommerclal intercourse between the 

States, 179; 
(a) Traffic hauled from one point in a State to another point in the same 
State, passing en route through a portion of another State, is interstate com- 
merce, 180. 

2. The interstate character of a shipment attaches when it begins to move as an 

article of interstate commerce, and contifities until its ultimate destination 
is reached, 180; 

(a) And the temporary stoppage of a oar, even for repair, does not withdraw 
it from the uses of interstate commerce, 181. 

(b) Employees on work trains, engaged in picking up logs along the right of 
way for interstate shipment, are engaged in interstate oommerce, 188; 

8. A car moved for the purpose of being laden with an interstate shipment it 
used in interstate commerce, 182; 
(a) And in the absence of evidenoe to the contrary, the fact that a car was sub- 
sequently hauled by a carrier to an interstate destination is properly to be 
considered by the jury in determining its intended destination at the time 
it was moved for lading, 188. 

4. The weighing of oars to determine the weight of their interstate contents is 
interstate commerce, 188. 

5. The transportation by a railroad company of interstate shipments for an inde- 
pendent express company is interstate commerce, 188. 

6. The transportation by an interstate darrier of its own products or property is 
interstate commerce, 184. 

7. Merely rebilling a shipment does not affect its interstate character, 184; 

(a) But a diverting order changes, ab initio, the destination of a shipment, 184. 

8. The relation between interstate and intrastate commerce is so intimate, and 
their functions so commingled, that conditions injuriously affecting the latter 
jeopardize the former, 186. 

B. VEDEBAL CONTBOL OF INTEBSTATE COMMEBCE. 

1. The power to regulate commerce is general, 186. 

2. All commerce is subject either to federal or to state control, 186. 

8. Federal power over interstate commerce is as complete on land as on the 

navigable waters of the nation, 187. 
4. The power of Congress over interstate commerce is supreme and paramount to 

the authority of all the States, 187; 
5« One system of regulation of interstate commerce is alone appropriate, 187; 

(a) And a state statute which attempts to regulate interstate commerce or con- 
flicts with a valid federal regulation of such commerce is void, 187; 

(i) Even pending the effective date of such federal statute, 188; 
(n) And even though the limitations of the state enactment are less stringent 
than those permitted by the federal statute, 189; 

(b) But a state statute which merely regulates the instrumentalittes of oom« 
meroe without encroaching upon the prerogatives of the Federal Government 
is valid as an exercise of the police power of the State, 189; 

178 
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(i) And the safety appUance act of a State is not invalid as being repugnant 
to the federal Acts if the provisions of the former are consistent ^th the 
latter with respect to the appliances prescribed, 189. 

6. In the regulation of interstate commerce Congress may incidentally regulate 
intrastate or local commerce, 190. 

7. The regulation of interstate commerce comprehends the power to regulate its 
agencies and instrumentalities, 190; 

(a) And the rails and roadway of, as well as the cars used on, interstate nUlroads 
are instrumentalities of interstate commerce, 190. 

8. The obstruction of interstate commerce. is unlawful, 191, 

A. ''IITTESSTATE GOMKESCE'' DEFINED. 

1. ^'Interstate Commerce" consists essentially of commercial inter- 
course between the States : 

Wabash B. Co, v. U. S.; Elgin, J. A E. By. Co. v. TJ. 8., 168 Fed., 1. 

Circuit Court of Appeals, 7th Circuit, February 3, 1909. 

Interstate commerce, ia its broadest sense, is commercial 

intercourse between the States; the obverse of which would seem 

to be that commercial intercourse that is wholly within the State is 

not interstate commerce. — Orosscup, C. J. [concurring], p. 8. 

IJ. 8. V. Chicago Great Western By. Co., 162 Fed., 775. 

District CJourt, Northern District of Iowa, May 6, 1908. 
By 'interstate traflSic" is meant, as you all know, traffic that 
is moved from one State or Territory into or through some other 
State or Territory. — Beed, D. J., p. 781. 

V. 8. Y. Wabash B. Co. [unreported]. 

District Court, Eastern iJistrictof Illinois, November 19, 1907. 
Interstate commerce, as you understand, of course, is traffic 
between one State and another State — shipments from one State 
to another State. That is interstate traffic. — Wright, D. J. 

V. 8. V. Baltimore cfe 0. B. Co. [unreported]. 

District Court, Southern District of Ohio, Jime 10, 1909. 
The defendant is engaged in interstate commerce, which 
means commerce between dmerent States of the Union. — Sater, 
D.J. 

U, 8. V. 8outhem Pacific Co, [unreported]. 

District Court, District of Nevada, November 24, 1909. 

Interstate traffic is traffic ori^ating in one State and des- 
tined and consigned to some point in another State. — Farrington, 
D.J. 

TJ. 8. V. Central of Georgia By. Co., 157 Fed., 893; U. 8. v. Colorado 
<& N. W. B. Co., 157 Fed., 321. See also: 

Northern Padjic By. Co. v. 8tate of Washington, 222 U. S., 370. 
Supreme Court, January 9, 1912. 
The train, although moving from one point to another in 
the State of Washington, was hauling mercnandise from points 
outside of the State destined to pomts within the State and 
from points within the State to points in British Columbia, as 
well as in carrying merchandise which had originated outside 
of the State and was in transit through the State to a foreign 
destination. This transportation was mterstate commerce, and 



180 IHTEB8TATE 



I I :^ Mil 



the train was an interstate train, despite the fact that it may 
also have been carrying some loc^ freight. In view of the 
unity and iadivisibiuty of the service of the train crew and 
the paramount character of the authority of Congees to regu- 
late commerce, the Act of CJongress was exclusive^ controlling 
[SauOiem Ry. Oo. y. U. 8., 222 U. S., 20].— White, Chief Justice, 
pp. 376-376. 

(a). Trafflo hauled from one point in a State to another point in the 
same State, passing en route through a portion of another State* 
is interstate commerce. 

V. 8. y. Erie R. Co., 166 Fed., 352. 

District Court, District of New Jersey, January 12, 1909. 
If merchandise be consigned from one point in a State to 
another point in the same State, but is in transit carried through 
a portion of another State, the transaction constitutes inter- 
state commerce [flitmZej/ v. Kansas City Southern Ry. Co,, 187 
U. S., 617]. — Lanning, 2?. J., p. 355. 

U. 8. V. Chicago Great Western Ry. Co., 162 Fed., 775. 

2.|The interstate character of a shipment attaches when it begins 
to move as an article of interstate commerce* and continues until 
its ultimate destination is reached: 

V. 8. V. Geddes, 131 Fed., 452. 

Circuit Court of Appeals, 6th Circuit, June 8, 1904. 

In the cases of The Daniel Bail, 10 Wall., 557, 565, and 
Coe V. Errol, 116 U. S., 517, 528, it was held that ''whenever a 
commodity has begun to move as an article of trade from one 
State to another, commerce in that commodity between the 
States has commenced." — Richards, C. J., pp. 453-454. 

8t. Louis db 8. F. R. Co. v. Delk, 158 Fed., 931. 

Circuit Court of Appeals, 6th Circuit, March 3, 1908. 
Tlie question which seems first in order is one raised by the 
plaintiff in error, and is whether the car to which the defective 
coupling was attached was at the time of the accident emi)loyed 
in interstate commerce. The plaintiff in error claims that it was 
not, and was laid by for repairs. But we are inclined to think 
otherwise. Its cargo had not yet reached its destination, and 
was not then ready for the delivery to the consignee wherewith 
the commerce would have ended. Its stoppage m the yard was 
an incident to the transportation. The injury to the coupler 
was one easily repaired without being taken to a repair shop^ and 
the car was being hauled upon the track when the accident 
occurred. — 8everens, C. J., p. 933. 

Belt Ry. Co. of Chicago v. U. 8., 168 Fed., 542. 

Circuit Court of Appeals, 7th Circuit. February 3, 1909. 
"I charge you that when a commodity originating at a 
point in one State and destined to a point in another State is 
put aboard a car, and that car begins to move, interstate com- 
merce has begun, and that interstate commerce it continues to 
be until it reaches its destination " [Charge of lower court sus- 
tained]. — Baker, C. J., p. 543. 
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Chicago, M. dk St. P. Ry. Co. v. Vodket, 129 Fed., 622. 
CSrcuit Court of Appeals, 8th Circuit, March 26, 1904. 

Whether that [the ultimate destination] was near by or 
remote is not material, because the shipment had originated in 
another State and was abeady impressed with the character of 
interstate tri^c, which would follow it at least until the actual 
transit ceased. — Van Devanter, O. J., p. 628. 

U. S. V. Colorado <k N. W. B. Co,, 157 Fed., 321. 

Circuit Court of Appeals, 8th Grcuit, November 25, 1907. 
Every part of every transportation of articles of commerce 
in a continuous passage from an inception in one State to a pre- 
scribed destination in another is a transaction of interstate com- 
merce. Goods so carried never cease to be articles of interstate 
commerce from the time they are started upon their passage in 
one State until their delivery at their destination in the other is 
completed and they there mingle with and become a part of the 
great mass of property within the latter State. — Sanhom, C. J., 
p. 323. 

Pacific Coast By. Co. v. V. S., 173 Fed., 448. 

Circuit Court of Appeals, 9th Circuit, October 4, 1909. 
It [the decision of the court below] rests upon the fact that 
the movement of the consigned goods to their ultimate destina- 
tion from the point at which they were shipped in another State 
was in part condui ted upon the road of the plaintiff in error, 
and that the interstate cnaracter of the shipment did not end 
until the transportation had reached its ultimate completion. 
[Sustained]. — Mbert, C. J., p. 452. 

V. 8. V. Central of Georgia By. Co., 157 Fed., 893. 

District Court, Northern District of Alabama, Sept. 27, 1907. 
It has been proven in this case, and there is no conflict in the 
evidence, that both of the cars in question were carrying traffic 
consigned from a point in one State to a point in anather State. 
This makes such traffic interstate traffic. While the evidence 
does not show that the defendant hauled the car across the state 
line, still the defendant is engaged in interstate traflEuc, no matter 
how short the movement, u tne traffic hauled is in couree of 
movement from a point in one State to a point in another. — 
Hundley, D. J., p. 894. 

V. S, V. Western <& A. B. Co., 184 Fed-;. 336; U. 8. r. Ohieago, 
M. db P. 8. By. Co., 197 Fed., 624; Felt v. Demer <& B. 0. B. 
Co., 110 Pac, 215; V. 8. v. Belt By. Co. of Chicago, D. C, N. D. 
Illinois, Jan. 23, 1908, Landis, D. J. [unreported]; U. 8. v. 8outhr 
em By. Co. and U. S. v. Atlantic Coast Line B. Co., D. C, D. 
South Carolina, Feb. 24, 1909, Brawley, D. J. [unreported]. See 
also North Carolina B. Co. v. Zachary, 232 U. S., 248. 

(a). And the temporary stoppage of a car, even for repair, does 
not withdraw it from the uses of interstate commerce : 

Erie B. Co. v. Bussdl, 183 Fed., 722. 

Circuit Court of Appeals, 2nd Circuit, Deceniber 2, 1910. 
It is pointed out that the car was not being hauled at the 
time of the accident, but was standing upon a switch track for 
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the insertion of the knuckle in the coupling a{>paratus; and it is 
contended that it was not then being used within the contem- 
plation of the statute. 

We think upon the authority of Johnson v. Sovihem Paci/ic 
Co.y. 196 U. S., 1, that this contention is not well founded. Tlie 
car with the defective coupler was not withdrawn from use. 
Although billed to the repair shop, it was not sent there, nor 
was it sent to any place used especially for making repairs. The 
insertion of the Knuckle was a simple matter. The car was 
stopped only temporarily, and it was intended to couple it to 
the other cars as soon as repaired. These facts seem clearly 
to distinguish this case from tnose cases cited in the defendant's 
brief, where accidents occurred when cars had been sent to 
repair shops or placed upon dead tracks used for repair pur- 
poses. — Noyes, C. J., pp. 724-725. 

But see Siegd v. New York Central cfe H. B. B. Co., 178 Fed., 873 . 

-^(b). Employees on work trains, engaged in picking up logs along 
the right of way for interstate shipment, are engaged in inter- 
state commerce. 

U. 8. V. Chicago, M. cfe P. 8. By. Co., 197 Fed., 624. 

District Court, Eastern District of Washington, April 10, 1912. 

The train in question was what is commonly known as an 
extra or work tram operating between the stations of Easton 
and Keechelus, in Kittitas Coimty. The train crew was engaged 
in picking up logs along the right of way, loading them onto 
the cars ana hauling the loaded cars to Whittier station, in 
Kittitas County, where they were taken up by one of the defend- 
ant's regular trains and transported to St. «foe, in the State of 
Idaho. * * * 

Within- this rule [that a commodit}^ is impressed with the 
character of interstate traffic as soon as it begins to move as an 
article of trade from one State to another] employees of a rail- 
way company engaged in hauling freight from some interme- 
diate point on the railway line to another point where it is 
taken up by the regular trains for interstate shipment are 
employed in interstate commerce, and the railway company 
itself IS engaged in interstate commerce. — BudJdn, D. J,, pp. 
626, 627. 

See also Johnston v. Chicago Great Western By Co., 164 S. W., 260. 

8* A car moved for the purpose of being laden with an interstate 
shipment is used in interstate commerce : 

Chicago <b N. W. By. Co. v. U. 8., 168 Fed., 236. 

C/ircuit Court of Appeals, 8th Circuit, March 10, 1909. 

Reading these statutes together, as they have been inter- 
preted by tne courts, they include, first, vehicles actually mov- 
mg int^tate traffic; second, such vehicles, though empty, 
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when moving to points for the purpose of receiving interstate 
traffic, or otherwise commercially used by the carrier; and, third, 
vehicles used in connection with vehicles embraced in either oi 
the two former classes. — Amidon, D. J., p. 237. 

Breshy v. Minneapolis <k St. L. By. Oo., 132 N. W., 337, 
Supreme Court of Miimesota, August 11, 1911. 
There is an important distinction between merchaadise 
which may be the subject of interstate commerce and the car 
in which such merchandise is moved. The merchandise is not 
an article of interstate commerce before transportation begins, 
but the car or en^e is withm the Safety Appliance Act if used 
as an instrument in moving interstate commerce, and such use 
begins when it is moved for the purpose of receiving merchan- 
di^ to be shipped out of the State. — Bunn, /., p. 339. 

— (a) • And in the absence of evidence to the contrary, the fact that a 
car was subsequently hauled by a carrier to an interstate desti- 
nation is properly to be considered by the jury in determining 
its intended destination at the time it was moved for lading : 

BresJcy v. Minneapolis cfe St, L. By. Co., 132 N. W., 337. 
Supreme Court of Minnesota, August 11, 1911. 

Defendant offered no testimony to show that it was not its 
intention, when it ordered the car moved, to ship the scrap iron 
out of the State. In view of this failure to attempt to prove 
that it had no such intention,- a fact which was much easier for 
defendant to prove than for plaintiff to show the contrary, we 
think the evidence of the subsequent shipment to Minneapolis 
of the scrap u*on loaded in this car was sufficient to make the 
question one for the jury. If it was not defendant's purpose to 
snip the scrap iron, why was it loaded in cars? If it was not its 
intention to ship to Mmneapolis, where did it intend to ship it, 
and why was the plan changed ? Scrap iron in carload lots is too 
valuable to throw away. It is a fair inference, in the absence 
of evidence, that it was necessary, in order to obtain its value, 
to get it to the markets or mills in one of the larger cities East. — 
Bunn, J., p. 339. 

4. The weighing of cars to determine the weight of their interstate 
contents is interstate commerce. 

Wheeling Terminal By. Oo. v. BusseU, 209 Fed., 796. 

Circuit Court of Ap{>eals, 4th Circuit, December 8, 1913. 
The cars were being weighed to determine the net we^ht 
of the interstate load carried by them to the West Virginia 
consignee. Those who were engaged in ascertaining such 
weights were themselves employed in that commerce. [Si. 
Loms <& S. F. By. Oo. v. SeaU, 229 U. S., 166].— Bose, D. J., 
pp. 798-799. 

6. The transportation by a railroad company of interstate shipments 
for an independent express company is interstate commerce. 

U. 8. V. Oohrado db N. W. B. Oo., 167 Fed., 342. 

Circuit Court of Appeals, 8th Circuit, November 26, 1907. 
But although the express company was not one of the com- 
mon carriers engaged in mterstate commerce to which the origi- 
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nal Interstate Commerce Act applied [17. S. v. Morsman 42 Fed., 
448; Southern Indiana Exp. Go. v. U. 8. Exp, Oo,, 88 Fed., 
659] y the box of liquor it caused to be transported from Mis- 
souri to Colorado was an article of interstate commerce^ its car- 
riage was a transaction of that commerce, and the ecspresb com- 
pany's participation in its transportation was engaging in inter- 
state commerce. [OnUcher v. Ejtntuekyj 141 U. S., 47^7, 58, 59; 
Osiome V. Florida, 164 U. S., 650, 655; CkMu>€[L y. NofrOi Oa/rolina. 
187 U. S., 622, 629]. Moreover, the Interstate Commerce Act haa 
been so amended that express companies were subject to its 
provisions before the transportation here in issue was conducted, 
tt « « ipj^Q transportation by a common carrie(r by riulroad 
of articles of iQterstate commerce for an indtependant esxpress 
company is engagmg in interstate commerce by railit>ad as 
effectually as their carriage by it for the vendors or consignors. — 
Sanbom, C. J., pp. 343-344. 

6. The transportation by an interstate carrier of its own products or 

property is interstate commerce. 

U. 8, V. CUcago, M, cfe 8t P. By. Co., 149 Fed., 486. 

District Court. Southern District of Iowa, November 27, 1906. 
Another defense pleaded is that, as the company was haul- 
ing its own rails, and would receive no compensation, it was not 
engaged in commerce or traffic. That is to sav, that construc- 
tion trains with cars both hauled and used, both locally and 
across state lines, and cars hauled and used, as just stated, for 
hauling its own products, can still be equipped with links and 
pins and fastened with chains, and can be carried back and 
forth over thousands of miles oi roads. Counsel will not expect 
me to discuss that. — McPhers.on, D. J., pp. 490-491. 

U. 8. V. Soufhem By. Co. [unreported]. 

District Court, District of South Carolina, February 24, 1909. 
It (the court) will instruct you that if the car referred to, 
containing sand, was beiixg moved from South Carolina into 
North Carolina for the company's own purposes, if it was car- 
ried in a train which was engaged in interstate commerce, and 
tibds car was defective, it falls within the denunciation of the 
statute still.— J5m'M;Zey, D. J. 

Johnston v. Chicago Great Western By. Co., 164 S. W., 260. See 
also U. 8. V. CMcago cfe N. W. By. Co., 157 Fed., 616; Barker v, 
Kansas City, M. cfe 0. By. Co., 129 Pac, 1151. 

7. Kerely rebilling a shipment does not affect its interstate character : 

V. 8. V. Colorado cfe N. W. B. Co., 157 Fed., 321. 

Circuit Court of Appeals, 8th Circuity November 25^ 1907. 
The rebilling practiced by the railroad companies without 
any new consents or contracts with the owners could not destroy 
or affect the interstate character of the shipments or of the trans- 
portation. — 8anbom, C. J., p. 324. 

— (a). Bnt a diverting order changes, ab initio, the destination of a 
shipment. 

V. 8. V. Padjic Coast By. Co., 173 Fed., 453. 

District Court, Southern District of California, June 13, 1908. 
After that order had been sent to the agent at San Jose it 
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was as thou^ the original contract had read that Careaga, or 
whatever was the point to which it was to be diverted^ was the 
ultimate destination. In othet words, the ori^al contract was 
so changed as to substitute Carea^a^ or the omer points on the 
defendant's local line, for the pomts on the Southern Pacific 

S'von iti the waybill as it was originally executed. — WeUbom, 
. J., p. 45S. 

8. The relation between interstate and intrastate Gommerce is so 
intimate, and their functions so commingled, that conditions inju- 
riously affecting the latter may jeopardize the former. 

Southern Ry. Co. v. 17. 8.. 222 U. S., 20. 
SuprOTae Court, October 30, 1911. 

Speaking only of railroads which are highways of both inter- 
state and intrastate commerce, these things are of common know* 
ledge: Both classes of traffic are at times earned in the same car, 
and when this is not the case the cars in which they are carried 
are frequently commingled in the same train and in the switching 
and other movements at terminals. Cars are seldom set apart 
for exdusive use in moving either class of traffic, but generally 
are used interchangeably in moving both: and tne situation is 

, much the same wi^ tr^men, switchmen', and like employees, 
for the^ usuall;^, if not necessarily^ have to do with both classes 
of traffic. Besides, the several trains on the same railroad are 
not independent in point of movement and safety, but are inter- 
dependent, for whatever brings delay or disaster to one, or results 
in disabling one of its operatives, is calculated to impede the prog- 
ress and imperil the safety of other trains. And so the absence 
of appropriate safety appliances from any part of any tram is a 
menace not only to that train but to others. — Van Decanter ^ Jus-- 
tice, p. 27. 

Wabash R. Co. v. V. 8.; Elgin, J. cfe E. Ry. Co. v. U. 8., 168 Fed., 1. 
Circuit Court of Appeals, 7th Circuit, February 3, 1909. 
Now, if the same interstate carrier may haul on the same 
uiterstate highway cars that need not be equipped because, 
though regularly used ia interstate traffic, they are empty at the 
time [the Wahash Caee]^ and also cars that need not be equpped 
because they are laden with intrastate traffic exclusively [the Elgin 
Case], the purpose of equpping the cars that are carrying inter- 
state traffic would manifestly be lai^el y impaired or destroyed ; 
for in switching movements, in deraiLtnents, and in collisions 
disaster would come to the interstate car ouite irrespective of the 
character of the other cars involved. — Baker, C. J., p. 6. 

V. 8. V. Great Northern Ry. Co.,145 Fed^88. 

District Court, Eastern District of Washington, June 11, 1906. 
Cars containing state traffic could be commingled with those 
containing interstate traffic, and thus defeat the purposes of the 
legislation upon the subject. ^ The effect of this would be to 
endanger the train engaged in interstate traffic. Again a carrier 
could use trains engaged entirely in state traffic upon its lines, 
without the requisite equipment, which might result in injury to 
passengers by coining in collision with a train engaged in inter-^ 
state traffic. — Whitson, D. J., p. 439. 
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State V. Chicago, M. & St. P. Ry. Co., 117 N. W., 686. 
Supr jme Court of Wisconsin, September 29, 1908. 

The direction and dispatching of every train on an inter- 
state railway necessarily mvolyes knowledge in the train dis- 
patxhar of all other trains which are in the same vicinity at the 
same time, and also ability to control such otiier trains. An 
interstate train from Milwaukee to Chicago can not be safely 
forwarded if, under the direction of a separate employee, a local 
train may be moving between Milwaukee and Racine over the 
same track at the same time, or nearly so. The veir switching 
at local stations must be within ^e Knowledge and under the 
control of him who is to decide upon and direct the most impor- 
tant of interstate transportation. Obviously division of author- 
ity over these subjects would be fraught with great perils and 
delays to both kinds of transportation. Harmy any act of a 
train dispatcher on a busy railroad can be conceived which does 
not affect both interstate and domestic commerce. He can not 
move or stop the most distinctively local train without affecting 
the interstate train, or vice versa. No extra or special can be 
put on the division without adjustment of other trains. Of 
course, also, every interstate train carries some, purely intra, 
state freight or passengers. Many purely domestic trains carry 
some freight or passengers in transit to extrastate destination. 
It would seem tnat any severance of control over state ti^om 
interstate trains involved so much of confusion and probability 
of danger, and its possibility even is so doubtful and expen- 
mental, that no legislature would absolutely precipitate it with- 
out careful consideration nor without providing in the act for 
the event of the failure of such experiments. — DodgCf J., pp. 690- 
691. 

B. EEDESAL CONTROL OF INTESSTATE COMMERCE. 

1. The power to regulate commerce is general. 

V. 8. V. Colorado cfe N. W. R. Co., 157 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907. 
The power to regulate commerce among the States is general, 
and includes authority to regulate all its parte, (1) the subjects 
of commerce, the articles, information, intelligence transported 
from State to State; (2) the transactors of commerce, the mer- 
chants, carriers, laborers who carry it on; (3) the means, the 
vehicles, the cars, steamboats, coaches, wagons by which subjects 
of commerce are carried; (4) the operation, the contracts, terms, 
ratesunder which it is conducted. — Saribom, C. J., p. 325. 

2. All commerce is subject either to federal or to state control. 

U. 8. V. Chicago, M. cfe St. P. Ry. Co., 149 Fed., 486. 

District Court, Southern District of Iowa, November 27, 1906. 
In so far as commerce can be r^^ated or controlled, it falls 
within the power of a State or of Congress. To say that it faDs 
within the power of neither is to argue an absurdity, and to say 
that up in the air somewhere is a subject matter not grappled 
with by either the State or Nation. I do not for one moment 
believe in that kind of talk. — McPherson, D. J., p. 488. 
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3. Federal power over interstate commerce is as complete on land 

as on the navigable waters of the nation. 

TJ. S. y. Colorado db N, W. R. Co., 157 Fed., 321. 

CSreuit Court of Appeals, 8th Circuit, November 26, 1907. 
The power to' regulate interstate commerce is as complete 
upon the land as upon tiie navigable waters of the nation, and 
congressional regulation upon the former must be interpreted by 
the same rules and enforced with the same efficiency as like regu- 
lations upon the latter. * * * Congress has the same "full- 
ness of control" over interstate commerce carried upon railroads 
and other artificial highways upon the land that it has over that 
borne upon the navigable waters of the nation [In re DebSj 158 
U. S., 564-591].— iSaT^om, C. J., pp. 326, 331-332. 

4. The power of Congress over interstate commerce is supreme and 

paramount to the authority of all the States. 

Wahash B. Co. v. U, S.; Elgin, J. cfe E. By. Co. v. V. 8., 168 Fed., 1. 
Circuit Court of Appeals, 7th Circuit, February 3, 1909. 

Therefore, Congress, under the power "to make all laws 
which shall be necessary and proper for carrying into execution 
the foregoing powers" of regulating interstate commerce, had 
the right to make the laws in question; and they are paramount, 
of course, to all laws of the States. — Baker j C J., p. 5. 

V. 8. V. Colorado cfe N. F. B. Co., 157 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907. 
The people of the United States carved out of their sover- 
eign power, reserved from the States, and granted to the Con- 
Kess of the United States exclusive and plenary power to regu- 
be commerce among the States and with foreign nations. That 
power is not subordmate, but is paramount to all the powers of 
the States. If its independent and lawful exercise of this con- 
gressional power and the attempted exercise by a State of any of 
its powers impinge or conflict^ the former must prevail and the 
latter must give way. The Constitution and the acts of Con- 

Eess passed in pursuance thereof are the supreme law of the 
ad. — 8anhom, C. J., pp. 330-331. 

Erie B. Co. v. New York, 233 U. S., 671; 8outhem By. Co v. Bail- 
road Com. of Ind., 100 N. E., 337 [and cases there cited]. 

6. One system of regulation of interstate commerce is alone appro- 
priate : 

U. 8. V. 8outhem By. Co., 164 Fed., 347. 

District Court, Northern District of Alabama, Sept. 25, 1908. 
Uniformity of regulation affecting all the States is not only 
permissible but is required. TTiere must be only one system of 
rules applicable alike to the whole country, which Congress alone 
can prescribe [MohUe v. KimhaU, 102 U. S., 691]. — Hundley, 
D. J., p. 357. 

— (a). And a state statute which attempts to regulate interstate com- 
merce or conflicts with a valid federal regulation of such com- 
merce is void. 

NorOiem Pacific By. Co. v. 8taU, 222 U. S., 370; Erie B. Co. v. 
New York 233 XJ. S., 671; Debroii, T. cfe /. By. Co. v. 8tate, 91 
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N. E., 869; State v. Missouri Pacifie Ry. Co., Ill S. W., 500; 
State V. Texas dk N. 0. R. Go., 124 S. W., 984; StaU t. Wabash 
R. Co., 141 S. W., 646; StaU v. Northern Pacific Ry. (7o., 93 Pac., 
945; State v. Chicago, M. dk St. P. Ry. Co., 117 N. W., 686. 

(i). Even pending^ the effective date of such federal statute; 

Northern Pacific Ry. Co. v. State of Washington, 222 U. S., 370. 
Supreme Court, Jainuary 9, 1912. 
But we are of opinion that this view is not compatible with 
the paramount authority of Congress over interstate commerce. 
It is elementary, and such is the doctrine announced by the cases 
to which the court below referred, that the right of a State to 
apply its pohce power for the purpose of r^ulating interstate 
commerce, in a case like this, exists only from the silence of Con- 
gress on tne subject, and ceases when Congress acts on the sub- 
ject or manifests its purpose to call into play its exclusive 
power. This being the conceded premise upon which alone the 
state law could have been made applicable, it results that as 
the enactment by Congress of the law in question was an asser- 
tion of its power, by the fact alone of such manifestation that 
subject was at once removed from the sphere of the operation of 
the authority of the State. To admit the fundamental principle 
and yet to reason that because Congress chose to make its pro- 
hibitions take effect only after a year, the matter with wnich 
Congress dealt remained subject to state power, is to cause the 
Act of Congress to destroy itself; that is, to give effect to the 
will of Congress as emboaied in the postponing provision for 
the purpose of overriding and rendering ineffective the expres- 
sion of the will of Congress to bring the subject within its con- 
trol — a manifestation arising from the mere fact of the enact- 
ment of the statute. 

We do not pause to cite authorities additional to those 
referred to by the court below, but we observe in passing that 
the aspect in which we view the question was cogently stated 
by the Supreme Court of the State of Missouri in State v. Missouri 
Pacific Ry. Co., 212 Mo., 668, and has also been lucidly ex- 
pounded Sy the Supreme Court of the State of Wisconsin in 
StaU V. Chicago, M. cfe St. P. Ry. Co., 136 Wis., 407. 

But if we pass these considerations and consider the issue 
before us as one requiring merely an interpretation of the statute, 
we are of opinion that it becomes manifest that it would cause 
the statute to destroy itself to give to the clause postponing its 
operation for one year the meaning which must be affixed to it 
in order to hold that during the year of postponement state 

EoHce laws appUed. In the first place, no conceivable reason 
as been, or we think can be, suggested for the postponii^ pro- 
vision if it was contemplated that the prohibitions of state laws 
should apply in the meantime. This is true because if it be that 
it was contemplated that the subject dealt with should be con- 
trolled during the year by state laws, the postponement of the 
¥rohibitions of the act could accomplish no possible purpose, 
his is well illustrated by this case, where, by the ruling below. 
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a state regulation substantially similar to that contained in the 
Act of Coi^reas is made ap^mcahle. In the second place, the 
obvious suggestion is that the purpose of Congress in giving 
time was to enable the necessary adjustments to be made by 
the railroads to meet the new conditions created by the Act. a 
purpose which would of course be frustrated by giving to the 
provision as to postponement a significance which would destroy 
the very reason which caused it to be enacted. — Wh/vte, Chief 
Justice, pp. 378-379-380. 

Erie R. Co, v. New York, 233 U. S., 671 [Reversing the judgment 
of the Court of Appeals of New York in People v. Erie jR. Co., 91 
N. E. 849]; State v. Missouri Pacific Ry, Co., Ill S. W., 500; 
StaZe V. Texas dk N. 0. R. Co., 124 S. W., 984. But see Lloyd v. 
Norffi Carolina R. Co., 66 S. E., 604; State v. Northern Pacific 
Ry. Co., 93 Pac., 945. 

-(ii). And even though the limitations of the state enactment are less 
stringent than those permitted by the federal statute: 

StaU V. Chicago, M. cfe St. P. Ry. Co., 117 N. W., 686; State y. 
Northern Paafic Ry. Co., 93 Pac, 946; State v. Missouri Pacific 
Ry. Co., Ill S. W., 500; StaU v. Texas & N. 0. R.Co., 124 S. W., 
984; StaU v. Wabash R. Co., 141 S. W., 646. See also Erie R. 
Co., V. New YorJc, 233 U. S., 671. [Reversingthe judgment of the 
Court of Appeals of New York in People v. Erie /?. ut>., 91 N. E., 
849]. But see Lloyd v. NoHh Carolina R. Co., 66 S. E., 604. 

-(b). But a state statute which merely regpilates the instrumentalities 
of commerce without encroaching upon the prerogatives of the 
Federal Government is valid as an exercise of the police power 
of the State: 

Detroit, T. cfe /. Ry. Co. v. StaU of Ohio, 91 N. E., 869. 
SuOTeme Court of Ohio, March 15, 1910. 

The regulation of commerce among the States is within the 
exclusive jurisdiction of Congress, but it is well settled that a 
state statute, enacted in the exercise of its poUce power, not 
regulating or directly aflfecting interstate commerce or in conflict 
with federal regulations, but merely regulative of the instrumen- 
taUties of commerce, is not void ; and wien such state regulations 
do conflict with federal regulations they are not void on the 
ground that the State has exercised a power exclusively in Con- 

Sress, but because the Constitution and the laws of the United 
tates made in pursuance thereof are the supreme law of the 
land. — Summers J Ch. J., p. 87 L 

Luken v. Lake Shore dh M. S. Ry. Co., 94 N. E., 175. 

(i). And the safety appliance act of a State is not invalid as being 
repugnant to the federal Acts if the provisions of the former are 
consistent with the latter with respect to the appliances prescribed. 

Southern Ry. Co. v. Railroad Com. oflnd., 100 N. E., 337; Luken v. 
Lake Shore dk M. S. Ry. Co., 94 N. E., 175. See also Pitts- 
hurgh, C, C. dk St. L. Ry. Co. v. State, 87 N. E., 1034 [full-crew 
law of Indiana]. 
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6. In the regulation of interstate commerce Congress may inci- 

dentally regnlate intrastate or local commerce. 

Southern By. Co. v. TJ. 8., 222 U. S., 20. 
Supreme Court, October 30, 1911. 

Is there such a close or direct relation or connection between 
the two classes of traffic, when moving over the same railroad, 
as to make it certain that the safety ofthe interstate traffic and 
of those who are employed in its movement will be promoted in a 
real or substantial sense by applving the requirements of these 
Acts to vehicles used in moving tne &afflc which is intrastate as 
weD as to those used in moving that which is interstate t If the 
answer to this question, as doubly stated, be in the affirmative, 
then the principal question must be answered in the same way. 
And this is so, not because Congress possesses any power to regu- 
late intrastate commerce as sudi, but because its power to r^u- 
late interstate commerce is plenary and competently may be 
exerted to secure the safety of the persons and property trans- 
ported therein and of those who are employed in such transpor- 
tation, no matter what may be the source ot the dangers which 
threaten it. That is to say, it is no objection to su<3i an exer- 
tion of this power that the dangers intended to be avoided arise, 
in whole or in part, out of matters connected with intrastate 
commerce. — Van Devanter, JusticCy pp. 26-27, 

7. The regnlation of interstate commerce comprehends the power to 

regnlate its agencies and instmmentalities : 

U. S. V. Oreat NoHhem By. Co., 145 Fed., 438. 

District Court, Eastern District of Washington, Jime 11, 1906. 
To sustain the demurrer would be to hold that it is beyond 
the power of Congress to control the instrumentalities through 
whicn interstate commerce may be carried on. But the pre- 
rogative necessarily carries with it the authority to prescribe the 
rules and regulations which shall apply to those engaged in it. — 
Whitson, D. •/., p. 439. 

TJ. S. V. Southern By. Co., 164 Fed., 347. 

District Court, Northern District of Alabama, Sept. 25, 1908. 
From what has been said above, and the authorities cited, 
it is plain, therefore, that Congress, in regulating those instru- 
mentalities of commerce, to wit, *' trains, locomotives, tenders, 
cars, and similar vehicles used on any railroad engagea in inter- 
state commerce," was acting entirely within the scope of its 
authority conferred by the Constitution; and the first four 
grounds of the demurrer are, therefore, not well taken. — Hundr- 
ley, D. J., p. 354. 

— (a). And the rails and roadway of, as well as the cars nsed on, inter- 
state railroads are instrumentalities of interstate commerce. 

U. S. V. Southern By. Go., 164 Fed.^ 347. 

District Court, Northern District of Alabama, Sept. 25^ 1908. 
The engine engaged in interstate commerce is an instru- 
mentality of that commerce and may be regulated by Congress. 
The cars and the rails upon which the cars are run are aU instru- 
mentalities of commerce. The highway upon which the cross- 
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ties and the raik rest, when this highway .with its crossties and 
rails run from one State to another, is an instrumentality of 
commerce falling within the purview of the Constitution, wnich 
confers xipon Confess the right to regulate interstate com- 
merce. — Hundley, D, J., p. 364. 

U. S. V. Wheeling & L. E. R. Co., 167 Fed., 198. 

District Court, Northern District of Ohio, June 16, 1908. 
All of the cars used by a railroad engaged in interstate com- 
merce, in the natural course of their use, are instrumentalities 
of interstate commerce; whether they carry interstate traffic 
themselves or are hauled in a train which contains interstate 
traflGlc the effect is the same. — Tayler, D. J., p. 200. 

8. The obstruction of interstate commerce is unlawful, 

U. 8. V. Southern By. Co., 164 Fed., 347. 

District Court. Northern District of Alabama, Sept. 25, 1908. 
It was decided in the Debs Case, 168 U. S., 664, that the 
obstruction of such [foreim or interstate] commerce was imlaw- 
ful under the laws of the United States, could be suppressed by 
the armies of the United States, and, at the instance of the 
United States, could be enjoined in its courts. — Hundley, D. J., 
p. 353. 



Pftrt IV. CONSTRUCTION OF STATUTES. 

OSIIKXAL BULBS OF 8TATUTOBT GQH8TBUCTION A8 APPUKD 

IN OASBS UNDBB THB SAFBTT APPIJ4NCB ABD 

HOUBS OF SBBVICB ACTS. 

1. The oonstrnotton of a Btatate la oontcoUed hy ttiQ inftntl^i^ qI t^ lagislatiTe 
body fhereln ezpreased or neoessaiUy implied, 108; 

(a) And this purpose Is etbiblted in its tttte mid enaotiag claii3e, 198; 

(b) But a secret iatentioi^ of the legls^tlTe b94y sl^Quld Wft be eonstam^d into 
a statute, 198. 

5. Judicial interpretation is out of place with respect to statutes w)iich are un- 
ambiguous, 194. 

8. Uncertainty in the interpretation of statutes may sometimes b^ removed by 

appropriate punctuation, 194. 
4, Courts should not concern themselves with the harshness of particular 

legislation, 195; 

(a) But must enforce the law as they find it, 195; 

(b) And if the burden devolved by a statute upon the individuals subject to 
its terms is too severe, the remedy lies with the law-making power and not 
with the courts, 196. 

A. Courts in construing statutes may consult their legislative history, 196. 

6. Statutes modifying the common law should be strictly construed, 197; 

(a) But all statutes are to be sensibly construed, 197; 

(b) And no statute should be frittered away by Judicial construction, 197. 

7. The interpretation placed upon a statute by those intrusted with its execution 
is entitled to the most respectful consideration of the courts, 198. 

!• The construction of a statute is controlled by the intention of the 
legislative body therein expressed or necessarily implied. 

Johnson v. Southern Pacific Co,, 196 U. S., 1. 
Supreme Court, December 19, 1904. 
Moreover, it is settled that 'though penal laws are to be 
construed strictly, yet the intention of the le^lature must 
govern in the construction of penal as well as other statutes; 
and they are not to be construed so strictly as to defeat the 
obvious intention of the legislature." [17. S. v. LacheTf 134 
U. S., 624.]— FuZZer, Chief Justice, pp. 17-18. 

Southern By. Co. v. CrocJcett, 234 U. S., 725; Johnson v. Southern 
Pacific Co,, 117 Fed., 462; U. S. v. Southern By. Co,, 135 Fed., 
122; V. S, V. Chicago, B. dk Q. By, Co., 156 Fed., 180; U. S. 
V. Central of Georgia By. Co., 167 Fed., 893; Z7. S. v. Southern 
By. Co.. 170 Fed., 1014; U. S. v. Chicago, B. I. dk P. By. Co., 
173 Fed., 684; U. S. v. lUinois Central B. Co., 177 Fed., 801; 

192 
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V. S. V. St Lonis 8. F. By. Co. of Texas, 184 Fed., 28; Southern 
By. Co. V. Snyder, 187 Fed., 492; Qray v. Louisville <fc N* B. 
Co., 197 Fed., 874; V. S. v. Pere MarmeUe B. Co., 211 Fed., 
220; Lake Shore & M. S. By. Co. v. Bemon, 97 N. E., 417; 
La Mere v. Bv, Trans. Co. of Minneapolis, 145 N. W., 1068; 
Missouri Pa^nc By. Co. v. Brinhneier, 93 Pac, 621; LuJcen v. 
Lake Shore Jk M. S. By. Co., 154 111. App., 550; Snyder v. 
Southern By. Co., C. (j., E. D. Tennessee, Jan. 21, 1910, 
Sanford, D. J. [unreported]. See also U. S. v. St. Louis S. W 
By. Co. of Texas, 189 Fed., 954; U. S. v. Chicago, M. dk P. S. 
By. Co., 197 Fed., 624; U. S. v. Atlantic Coast Line B. Co., 211 
Fed., 897; Z7. 8. v. Northern Pacific By. Co., 213 Fed., 539; 
U. S. V. Missouri Pacific By. Co., D. C, W. D. Missouri, May 8, 
1913, Van Valkenburgn, D. J. [unreported]. 

(a). And this purpose is exhibited in its title and enacting clanse: 

Southern By. Co. v. Crockett, 234 TJ. S., 725. 
Supreme Court, June 22, 1914. 
In each of these cases [Johnson v. Southern Pacific Co., 
196 U. S., 1; SMemmer v. Buffalo, B. <& P. By. Co., 205 U. S., 
1; Southern By. Co. v. U. S., 222 U. S., 20; and PennM v. PhU- 
addphia <k B. By. Co., 231 U. S., 675] the letter of the Act 
was construed in the light of its spirit and purpose, as indicated 
by its title no less than by the enacting clauses. The same 
guiding principle should be adhered to in considering the ques- 
tion now presented. — Pitney^ Justice, p. 735. 

See also TJ. S. v. Chicago, M. dk P. S. By. Co., 197 Fed., 624; 
Z7. S. V. Denver dk B. 0. B, Co., 197 Fed., 629. 

-(b). But a secret intention of the legislative body should not be 
construed into a statute. 

Johnson V. Southern Pacific Co., 117 Fed., 462. 

CSircuit Court of Appeals, 8th Circuit, August 28, 1902. 
But it is the intention expressed in the law or contract, and 
that only, that the courts may give effect to. They can^ not 
lawfully assume or presume secret purposes that are not indi- 
cated or expressed by the statute itself and then enact provisions 
to accomplish these supposed intentions. While ambiguous 
terms and doubtful expressions may be mterpreted to carry out 
the intention of a legislative body which a statute fairly evi- 
dences, a secret intention can not be interpreted into a statute 
which is plain and unambiguous, and which does not express it. 
The legal presumption is that the legislative body expressed 
its intention, that it intended what it expressed, and that it 
intended nothing more. [ U. 8. v. Wiltberger, 5 Wheat., 76; Ins. 
Co. V. Champlin, 116 Fed., 858; Cold Blast Trans. Co. v. Kansas 
C. B. dk N. Co., 114 Fed., 77, 81 ; Bailway Co. v. Barley, 56 Pac. , 
759; Woolsey v. Byan, 54 Pac, 664; Davie v. Mining Co., 53 
N. W., 625; Vogel v. PeJcoc, 42 N. E., 386; CampbeU v. Lambert, 
51 Am., 1; Turnpike Co. v. Coy, 13 Ohio St., 84; Stensgaard v. 
Smith, 44 N. W., 6Q9.]— Sanborn, C. J., p. 465. 

U. S. V. Colorado dk N. W. B. Co., 157 Fed. 321. 

50611—16 ^13 
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S. Judicial interpretation is ont of place with respect to statutes 
which are nnambignons. 

Johnson v. Southern Pacific Co., 117 Fed., 462. 

Circuit Court of Appeals, 8th Circuit, August 28, 1902. 

Construction ana interpretation have no place or office 
where the terms of a statute are clear and certain and its mean- 
ing is plain. In such a case they serve only to create doubt 
and to confuLse the judgment. Wnen the language of a statute 
is unambiguous, and its meaning evident, it must be held to 
mean what it plainly expresses, and no room is left for con- 
struction. [Swarta v. Siegd, 117 Fed., 13; Bjiox Co. v. Morion, 
68 Fed., 787, 789; By, Co. v. Sage, 71 Fed., 40, 47; U. S. v. 
Fisher, 2 Ci., 358, 399; By. Co. v. Phelps, 137 U. S., 528, 536.]— 
Sanhom, C. J., p. 465. 

V. 8. Y. Colorado dh N. W. B. Co., 167 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 25, 1907. 
But construction and interpretation have no place or fimc- 
tion where the terms of the statute are clear and certain, and its 
meaning is plain. In LaJce County v. BoUins, 130 U. S., 662-670, 
the Supreme Court, after discussmjg the apphcation of tins rule 
to contracts and constitutions, said: ''So also where a law is 
expressed in plain and unambiguous terms, whether those terms 
are general or limited, the legislatuj-e should be intended to 
mean what they have plainly expressed, and consequently no 
room is left for construction." [ U. S. v. Fisher, 2 Cr., 358, 399: 
DoggeU v. B. Co., 99 U. S., 12.}—Sanh<ym, C J., p. 324. 

TJ. 8. V. Baltimore cfe 0. B. Co., 184 Fed., 94 [citmsHamUton v. 
BaM(me, 175 U. S., 414]- U. 8. v. CUcago, M. <SbP. 8. By. Co., 
195 Fed., 783; U. 8. v. Yazoo & M. V. B. Co., 203 Fed., 159. 
See also Northern Pacific By. Co. v. U. 8., 213 Fed., 162. 

8. Uncertainty in the interpretation of statutes may sometimes be 
removed by appropriate punctuation. 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Supreme Court, December 19, 1904. 

We dismiss as without merit the suggestion which has been 
made, that the words "without Jbhe necessity of men going 
between the ends of the cars," which are the test of comphance 
with section 2, apply only to the act of uncoupUng. The phrase 
literally covers both coupling and uncoupling, and if read, as it 
should be, with the comma after the word "imcoupled," this 
becomes entirely clear. [Chicago, M. cfe St. P. By. Co. v. 
Vodker, 129 Fedf., 522.]— FuUer, Chief Justice, pp. 18-19. 

Chicago, M. cfe St. P. By. Co. v. Voellcer, 129 Fed., 522. 
Circuit Court of Appeals, 8th Circuit, March 26, 1904. 

If there be imcertainty in the congressional Act, it is obvi- 
ated by merely inserting a comma after the word "xmcoupled" 
in that portion of the Act which calls for "couplers coupling 
automatically by impact, and which can be uncoupled witnout 
the necessity of men going between the ends of the cars." The 
concluding phrase then fiteraJly applies to both the coupling 
and uncoupling. Punctuation is a minor, and not a controlling, 
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element in interpretation, and courts will disregard the punctua- 
tion of a statute, or repunctuate it, if need be, to give effect to 
what otherwise appears to be its purpose and true meaning. 
[Hammock v. Loan <k Trust Oo.j 105 U. S., 77, 84; TJ. S. v. 
Lacher, 134 U. S., 624, 628.]— Fan DevarUer, 0. J., pp. 626-527. 

U. S. V. Erie R. Co., 166 Fed., 352. 

District Court, District of New Jersey, January 12, 1909. 
The word "engaged" does not relate to its immediate sub- 
stantive "railroad, but to the {>receding substantives "trains, 
locomotives, tenders, cars, and similar vehicles.'' If a comma 
be inserted after the word "railroad'' (as Chief Justice Fuller 
inserted one after the word "uncoupled" in the second section 
of the Act of March 2, 1893 — see 196 U. S., 18), the meaning is 
dear, and the language consistent with the subsequent parts of 
the section. Such construction was suggested in U* 8. v. Ghi^ 
cago dh N. W. By, Co,, 167 Fed., 616. — LauTwag, D, J., p. 356* 

4. Courts should not concern themselves with the harshness of par- 
ticular legislation: 

St. Louis, L M. dh S. Ry. Co. v. TayJxyr, 210 U. S., 281. 
Supreme Court, May 18, 1908. 

it is urged that this is a harsh construction. To this we 
reply that, if it be the true construction, its harshness is no con- 
cern of the courts. — Moody, Justice, p. 295. 

V. 8. V. Baltim^e <k 0. R. Co., 170 Fed., 456. 

District Court, Western District of Pennsylvania, May 17, 1909. 
And the question of hardship upon the raihoad company, I 
say, is not a matter to be considered in this case at all, because 
the Act of Congress has specified what the railroad company was 
to do in order to change the conditions that previously existed, 
and, whether it is hard upon a railroad company or not, it was 
within the province of Congress to so enact, and until Congress 
changes the law we must hold to its meaning. — Orr, D. J., pp. 
458-469. 

U. 8. V. Northern Fadjic Ry. Co,, D. C, W. D. Washington, Dec. 
6, 1913, Cushman, D. J. [unreported]. See also U. 8. v. Yazoo 
& M. V. R. Co., 203 Fed., 159; TJ. 8. v. Missouri Pacific Ry. 
Co., 206 Fed., 847; 8tate v. Missouri Pacific Ry. Co., Ill S. W., 
500. 

— (a). But must enforce the law as they find it. 

Atlantic Coast Line R. Co. y.U. 8., 168 Fed., 175. 

Circuit Court of Appeals, 4th Circuit, March 1, 1909. 
The courts do not possess the power to read an exception 
into a statute so as to modify or change the nature of the same 
and thus defeat the purposes for which the law was intended. — 
Pritchard, C. J., p. 185. 

TJ. 8. V. Colorado & N. W. R. Co., 167 Fed., 321. 

Circuit Court of Appeals, 8th Circuit, November 26, 1907. 
But where the Congress makes no exception from the clear 
and certain declaration of a statute, there is ordinarily a presump- 
tion that it intended to make none. [Citing cases]. By so much 
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the more is it true that where the law-making body has made excep- 
tions to the general terms of an act, as in this mstance, the pro- 
sumption is mat it intended to make no more. A^ain, if Congress 
intended to make this exception it was a secret mtention much 
the Safety Appliance Acts not only failed to express but which 
their terms expressly negatived. It is the intention expressed, or 
necessarily imi)liedy in we law, and that done, to which courts 
may lawfully give eflPect. — Sa/nbamy G. J., p. 332. 

U. 8, V. Southern By. Co., 135 Fed., 122. 

District Court, Southern District of Illinois, March 2, 1905. 
The courts can not by judicial legislation read into the Act 
any language which will excuse oflFenders any more than ikey can 
read into it language which would increase their liabihty. Cburts 
must enforce the law as they find it. — Humphrey, D. J., p. 127. 

U. S. V. lUinais Central R. Go.A5& Fed., 182. 

District Court, Western District of Kentucky, Nov. 1, 1907. 
We are not, however, permitted to depart from tiie words of 
the Act of Confess or to read exceptions into it unless upon 
established principles of interpretation which would authorize it. — 
EvanSf D, e/., p. 188. 

— (b). And if the burden devolved by a statute upon the individuals 
subject to its terms is too severe, the remedy lies with the law- 
making power and not with the courts. 

JJ. 8. V. Yazoo dk M. V. R. Co., 203 Fed., 159. 

District Court, Western District of Tennessee, Feb. 22, 1913. 
It is pressed upon the court that the statute in question and 
the rule of the Commission thereunder are harsh and bear too 
heavity upon common carriers. 

when the lan^&ge of a statute. is plain and imambiguous, 
its harshness should not be amelioratea by construction of the 
courts. Those interested must apply to the lawmaking body 
enacting such statutes f or reUef , and imtil Confess changes the 
law now imder consideration we must enforce it as it is plainly 
written. — MeCdU, D. J., p. 162. 

U. 8. V. Missouri Pacific Ry. Co., 206 Fed., 847. 

5. Courts, in construing statutes, may consult their legislative history • 

Johnson V. Southern Pacific Co., 196 U. S., 1. 
Siipreme Court, December 19, 1904. 
That this was the scope of tne statute is confirmed by the 
circumstances surrounding its enactment, as exhibited in public 
documents to which we are at liberty to refer [Binns v. TJ, 8., 194 
U. S., 486, 495; Holy Trinity Chwrch v. TJ. 8., 143 U. S., 467, 
463].— Ft^ZZer, Uhief justice, p. 19. 

U. 8. V. Chicago, M. dk St. P. Rif. Co., 149 Fed., 486. 

District Court, Southern District of Iowa, November 27, 1906. 
A statute, tike a contract, must be held up by the four cor- 
ners and examined, and when remedial in its nature it must be 
examined in the li^ht of its history and its purposes and the then 
existing evils which were to be corrected, remedied and pre- 
vented. — McPhersoUj D. J., p. 487. 
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V. 8, V. CUcMo dk K W. By. Oo., 157 Fed., 616. 

District Court, District of Nebraska, December 30, 1907. 
While the court in construing the law may not inquire what 
individual Members of Congress supposed the bill to mean, it may 
consult the history of the Act and the reports of the committees 
having it in charge [Mosle v. Bidwdl, 130 Fed., 334.] — Munger, 
D. J.y p. 618. 

JStaU V. Chicago, M. cfe St. P. By. Co., 117 N. W., 686. 

6. Statutes modifying the common law should be strictly construed: 

Johnson V. Southern Pacific Co., 117 Fed., 462. 

CSrcuit Court of Appeals, 8tn Circmt, August 28, 1902. 
A statute which thus changes the common law must be 
strictly construed. The common or the general law is not further 
abrogated by such a statute than the clear import of its language 
necesswily requires. [Shaw v. R. Co,, 101 U. S., 567; Fitzgemld v.. 
Quann, 17 N. E. 354; Brown v. Barry, 3 Dall., 365]. — Sanborn, 
C. J., p. 466. 

— (a). But all statutes are to be sensibly construed: 

Johnson V. Southern Pacific Co., 196 U. 8., 1. 
Supreme Court, December 19, 1904. 
And, as Chief Justice Parker remarked, conceding that 
statutes in derogation of the common law are to be construed 
strictly, "they are also to be construed sensibly, and with a view 
to the object aimed at by the legislature." [Oibson v. Jinney, 
15 Mass., 205]. — FuOer, Chief Justice, p. 17. ^ lUt- 

U. 8. V. lUinois Central B. Co., 156 Fed., 182 [citing U. 8. v. Kirly, 
7 WaU., 486]; U. S. v. Chicago, B. I. dk P. By. Co., 173 Fed., 684; 
Siegel v. New YorJc Central cfe H. B. B. Co., 178 Fed., 873; NoHhr 
em Pacific By. Co. v. U. S., 213 Fed., 162; U. 8. v. Missouri 
Pacific By. Co., 213 Fed., 169. 

— (b). And Ino statute should be frittered away by judicial construc- 
tion. 

U. 8. V. Chicago, M. cfe St. P. By. Co., 149 Fed., 486. ■ 

District Coml;, Southern District of Iowa, November 27, 1906. 
It is an elementary rule of construction that the statute 
can not be broadened by construction so as to cover acts or 
omissions not clearly within the spirit and language of the statute. 
But while this is conceded, another rule equally important and 
as clearly established is that statutes are not to be frittered away 
by courts by construction. — McPherson, D. J., p. 487. 

TJ. 8. V. AUantic Coast Line B. Co., 153 Fed., 918. 

District Court, Eastern District of North Carolina, May 21 , 1907. 

Such a construction must be given the statute as will 

accomplish the evident intent of Congress. The statute must 

not be frittered away by judicial construction. — PumeU, D. J., 

p. 924. 

Oray v. Louisville dk N. B. Co., 197 Fed., 874. 
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7. The interpretation placed upon a statute by those entmsted with 
its execution is entitled to the most respectful consideration of 
the courts. 

U. S. V. Atchison, T. dk S. F. Ry. Co., 212 Fed., 1000. 
District Court, District of Arizona, April 10, 1914. 
Ttat the ''construction of a statute by tnose charged with 
the execution of it is always entitled to the most respectful con- 
sideration, and ought not to be overruled without potent rea 
sons,'' was the rule announced at a very early day Tby the Su- 
preme Court of the United States and reiterated in a very large 
number of cases. [Heath v. Wallace, 138 U S , 573.] — Saw- 
telle, D. J., p. 1006. 

Osborne's Adm'r. v. Cincinnati, N. 0. cfc T. P. Ry. Co,, 164 S. W., 
818. See abo TJ. S. v. Tra/ns- Missouri Freight Ass'n., 166 U. S., 
290; PenneU v. Philadelphia cfc R. Ry. Co., 231 U. S., 675. 
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Part Y. General Rules of EYIDENCE, PLEADING, PRACTICE 

and PROCEDURE applied in cases under the Safety 

Appliance and Hours of Service Acts. 

A. XVIDSNCS. 

1. Tlie boiden of proof is on the Oovemment in actions for the penalties pro- 
vided by the federal Safety Appliance and Hours of Service Acts, 801; 

(a) But such proceedings being civil actions, the preponderance of evidence 
is sufficient to establish the allegations of the plaintiff's declaration, 801; 

(b) "Preponderance of evidence" defined, 808. 

8. Oovemment inspectors of safety appliances are not required to advise the 
carriers on whose lines inspections are made with respect to their discovery of 
particular defects, and their failure so to do is not to be considered by the Jury 
as discrediting their testimony in an action for the recovery of the penaltleg 
provided by the Acts, 808. 

8. In an action for the recovery of the penalties provided by the federal Safely 
Appliance Acts, no witness is to be discredited by the Jury merely by reason of 
his personal interest as an inspector of the Oovemment or as an employee of a 
defendant carrier, 806. 

4. Other things being equal, positive testimony is to be accorded greater weight 
than negative testimony, 806; 

(a) But the testimony of a company inspector that he inspected particular oars 
in the furtherance of his duty, and that he failed to find particular defects, is 
positive testimony of a negative fact, 807. 

6. A memorandum made by a government inspector from original waybills, show- 
ing the origins, destinations, consignors, and consignees of particular ship- 
ments, may be read to the Jury as an original memorandum made at the time 
of his inspection, and, in the absence of evidence to the contrary, may be 
inferred to have been correctly made, 807. 

6. Becords kept by the defendant for the purpose of giving necessary information 
on which the oarzler itself would rely, although not proved, as would be neoes- 
sary if offered by the defendant for self-serving purposes, are admissible when 
offered by the plaintiff as in the nature of admissions, 808. 

7. The determination of what is and what is not a handhold within the purview 
of the federal Safety Appliance Acts is within the province of the Jury, 806; 
(a) The competency of openings in the buffers on the ends of cars as substi- 
tutes for handholds is not a proper subject for expert testimony, where suoh 
openings are subject to the personal inspection of the Jury, 809. 

8. The operation of automatic couplers is a proper subject for expert testimony, 809 ; 
(a) The exhibition of model couplers to the Jury, merely for the purpose of 

illustrating particular defects, is pemiissible, 810; 

B. FLEADINO, PBACTICX, AND FBOCSDUBE. 

1. The purpose of a proviso ordinarily is to restrain or modifSr the enacting clause 

of a statute, 811. 
8« In actions under the federal Safety Appliance and Hourls of Service Acts, 
the Oovemment is not required in its declarations to negative the provisos in 
those statutes, 811; 

(a,) But the defendant carriers in such actions must bring themselves strictly 
within the terms of such provisos in order to avail themselves of the immuni- 
ties thereby afforded, 818. 
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200 PLEADIHO, PBACTICE, ABS PEOCEDTJBE. 



8. If an action under the federal Hoan of Serrloe Act la so tried by court and 
connael as tacitly to imply that dxoiiinstaaoes not specULoally set out In the 
answer are embraced within the issues, they will be treated by an i^pellate 
oooxt as though they had been set ont in the answer, 818. 

4. The allegation in the plaintiff's declaration that a violatioii of the federal 
Safety Appliance Acts occurred "on or about " a certain date is not fatally defeo- 
tive for want of deflniteness, 818. 

0. In a penal action based upon the defectlTe condition of a coupler the all^pation 
in the plaintiff's declaration that the car in question was "not equipped with 
couplers coupling automatically by impact, etc.," is a conclusion or statement 
of result, and not a substantive charge, 814. 

6. Actions under the federal Safety Appliance and Hours of Service Acts being 
civil, if the Government in any case establishes by uncontradicted evidence 
the facts recited in the declaration, it is entitled to a directed verdict, 814; 

(a) And the refusal of the trial Judge, in a proper case, to direct a verdict for 
the Government is a reversible error, 810; 

(b) But a directed verdict is permissible only when all reasonable men would 
deduce the same conclusions from the facts which condition the issue, 816; 

(c) Where the Judgment of a trial court is reversed, on appeal, for error in denying 
a motion for a directed verdict at the close of the evidence, such decision, 
even though not unanimous, is the law of the case on retrial, and requires 
the granting of a similar motion, unless the evidence is such as to change 
the state of facts to which the law in the previous case applied, or until 
the decision of the Circuit Court of Appeals is reversed by the Supreme 
Court, 810. 

7. Where a party submits to the court for instruction a charge defectively prepared, 
it is the duty of the court to correct the defect and submit the issue, and failure 
so to do may be assigned as error, 816; 

(a) But where the court refuses a specific prayer, and then in its general charge 
or in another prayer covers the point in question, even though the court may 
have erred in refusing the prayer, such error is not prejudicial and is there- 
fore harmless, 816. 

8. A petition for removal will be sustained if the pleadings are amended so as 
to transform a nonremovable cause into a removable one, 816. 

9. The amendment of a petition in such a manner as to bring within the federal 
Safety Appliance Acts a case not otherwise within their purview is not merely 
a restatement or a statement in a different form of the same cause of action, 
but is the averment of a statutory cause of action in which the liability is greater 
than in an action at the common law, 817. 

10. Where the trial court grants a compulsory nonsuit on the ground of Insufficient 
evidence to sustain a verdict on any count, its action will not be reversed by 
an appellate court if the record is in such condition as to render it impossible 
to determine what evidence applies to each specific count, 817. 

11. Court of Appeals decisions on a given question are entitled to greater weight 
than decisions of a District Court, 817. 

18. A suit for specific performance of a contract to locate and maintain a railroad 
division terminal at a point where its continuance would impose a burden 
upon interstate commerce or preclude the carrier's observance of the federal 
Hours of Service Act is unsustainable 817. 

18. In a Joint action under the federal Safety Appliance Acts, Judgment may be 
rendered against either or both of the defendants involved, 817. 
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14. Covxte will take oocnlsaace of the fkcts and law of any instant case alone, and 
ej^pressiona of opinion as to the application of the law to fftcts essenttaUy different 
are not controllinff in another case, 217. 

15. The Supreme Court may consider questions not speoUeally mentioned in the 
court below if such consideration is necessazy to the detenoinatten of the 
questions actually presented, 818. 

16. The Supreme Court of the Distriot of Columbia has Jurisdiction of cases under 
the federal Safety Appliance and Hours of Service Acts, 818. 

17. Courts wHl take Judicial notice of the federal Safety Appliance and Hours of 
Serrioe Acts, 819; 

(a) And of the Orders of the Interstate Commerce Commission made in the 
furtherance thereof, 810. 

A. EVIDENOE. 

1. The burden of proof is on the Government in actions for the penalties 
provided by the federal Safety Appliance and Hours of Service 
Acts; 

V. 8, V. Philadelphia <& R, Ry. Co., 160 Fed., 696. 

District Court, Eastern District of Pa., March 17, 1908. 
The United States has the burden of proof upon it in order 
to make out its case. It has the burden of proof from the begin- 
ning to the end of it. It never shifts. It is bound to make out 
its case, and it is bound to make it out by evidence that is clear 
and satisfactory to the jury. That is the obligation that is laid 
upon it. — Mcpherson, U, J., p. 699. 

TJ. 8, V. Ce'nirol of Georgia Ry. Co., 157 Fed., 893; U. 8. v. 

Louisville cfe N. R. Co., 162 Fed., 186; TJ. 8. v. Chicago Great 
Western Ry. Co., 162 Fed., 775; Z7. 8. v. Illinois Central R. Co., 

166 Fed., 997; U. 8. v. 8outhem Pacific Co., 167 Fed., 699; 
U. 8. V. 8ovihem Ry. Co., 170 Fed., 1014; TJ. 8. v. Jifontpelier dh 
W. R. R. Co., 175 Fed., 874; TJ. 8. v. Philadelphia <k R. Ry. Co., 

and TJ. 8. v. Lehigh Valley R. Co., D. C, E. D. Pennsylvania, 

Mar. 17, 1908, McPherson, D. J. [unreported]; TJ. 8. v. Penn- 

Slvania R. Co., D. C, E. D., Pennsylvania, Mar. 18, 1908, 
cPherson, D. J. [unreported]; TJ. 8. v. Atchison, T. cfe 8. F, 
Ry. Co., D. C, D. Arizona, July 17, 1908, Sloan, D. J. [unre- 
ported]; TJ. 8. V. Baltimore dk 0. R. Co., D. C, N. D. West 
Virginia, Jan. 18, 1909, Dayton, D. J. [unreported]; TJ. 8. v. 
Toledo Terminal R. Co., and TJ. 8. v. Baltinrwre dk 0. R. Co., D. C, 
N. D. Ohio, June 15, 1909, Cochran, D. J. [unreported]; U. 8. v. 
8outhem Pacific Co., D. C, D. Nevada, Nov. 24, 1909, Far- 
rington, D. J. [unreported]. See also TJ. 8. v. Kansas City 
8outhem Ry. Co., 202 Fed., 828. 

— (a). But such proceedings being civil actions, the preponderance of 
evidence is sufficient to establish the allegations of the plaintiff's 
declaration : 

U. 8. V. Nevada County N. G. R. Co., 167 Fed., 695. 

District Court, Northern District of CaUfomia, Nov. 28, 1908. 
The juty is instructed that if it believes from a preponder- 
ance of the evidence that the defendant hauled the car, as alleged 
in the first count of plaintiff's petition, when the coupling and 
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uncoupling apparatus on either end of said car was so constructed 
that in order to open the knuckle when preparing the coupler 
for use it was reasonably necessary for a man to place part of 
his body, his arm, or his leg in a hazardous or dangerous position, 
then its verdict should be for the Government. You are in- 
structed that if you believe from a preponderance of the evidence 
that the defendant hauled the car as alleged in the first count 
of plaintiff's petition/ when said car was not equipped with 
couplers coupling automatically by impact, and wmch could 
be both coupled and uncoupled mthout the reasonable necessity 
of a man going between the end sills of said cars, then your ver- 
dict should be for the Government. — De Hai>en, D. J., p. 696. 

U. 8. V. Southern Ry. Co., 170 Fed., 1014. 

District Court, Western District of North Carolina, May 7, 1909. 
In this case it being, as stated, a civil action, the law sa^ 
that the plaintiff, to establish the allegations of the complaint, is 
required to produce a preponderance of evidence; in other words, 
the burden is on the plaintiff to present to the jury facts and cir- 
stances tending to sustain the contentions which outweigh, 
when put together, the testimony to the contrary. — Boyd, D. J., 
p. 1017. 

Z7. S. V. NortTiem Pacific Ry. Co. [imreported]. 

District Court, Western District of Washington, Feb. 13, 1914. 
This is not a criminal action and the Government is not 
required to prove to you beyond a reasonable doubt that the 
law was violated. It is only required to prove to you by a fair 
preponderance of the evidence that the employees in question 
were required and permitted to be and remain on duty for a 
longer period than 16 consecutive hours. — Cushman, D, J, 

U. S. V. Atchison, T. cfc S. F. Ry. Co., 167 Fed., 696; U. 8. v. 
Boston cfe M. R. Co., 168 Fed., 148; U. 8. v. BaMmore dh 0. B. 
Co.. 176 Fed., 114; Wheeling Terminal Ry. Co. v. RuaseU, 209 
Fed., 795; U. 8. v. Wabash R. Co., D. C, S. D. Illinois, June 6, 
1907, Humphrey, D. J. [unreported]; TJ. 8. v. Chesapeake dk 0. 
Ry. Co., D. C, S. D. West Virgmia, Dec. 2, 1908, Keller, D. J. 
[imreported]^ V. 8. v. Baltimore cfe 0. R. Co., D. C, N. D. 
West Virginia, Jan. 18, 1909, Dayton, D. J. [unreported]; U. 8. 
V. Baltim4>re dk 0. R. Co.,D. C., S. D. Ohio, June 10, 1909, 
Sater, D. J. [unreported]; c7. 8. v. Toledo Termini R. Co./D. C, 
N. D. Ohio, June 16, 1909, Cochran, D. J. [unreported]; u. 8. v. 
8otdhem Pacific Co., D. C., D. Nevada, Nov. 24, 1909, Farrine- 
ton, D. J. [unreported]; U. 8. v. Northern Pa<^fi^ Ry. Co., D. C,, 
W. D. Washington, Dec. 6, 1913, Cushman, D. J. [unreported]. 

(b). 'Treponderance of evidence'' defined. 

TJ. 8. V. Central of Georgia Ry. Co., 157 Fed., 893. 

District Court, Northern iMstrict of Alabama, Sept. 27, 1907. 
By the preponderance of the evidence, you are not to under- 
stand that the Government must make out its case beyond a 
reasonable doubt. It is sufficient if you are satisfied in your own 
mind from all the evidence that the defendant did the act com- 
plained of. — Hundley, D. J., p. 895. 
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U. 8. V. Southern Pacific Co., 167 Fed., 699. 

District Court, Northern District of California, December 4, 1908. 

And by a preponderance of evidence is not meant the greater 

nimiber of witnesses, but it means that evidence which to your 

mind is the most satisfactory and is entitled to the greatest 

weight. — De Haven, D. J,, p. 703. 

E7. 8. V. BosUm dh M. R. Co., 168 Fed.. 148. 

District Court, District of Massacnusetts, January 5, 1909. 
A preponderance of the evidence in this case is sufficient: 
and what does that mean ? It means that after balancing ana 
considering the evidence on the one side and on the other you are 
not left in doubt, but that you find that the evidence for the 
Government outweighs the evidence brought here to meet it. — 
Dodge, D. J., p. 151. 

2. Oovernment inspectors of safety appliances are not required to ad- 
vise the carriers on whose lines inspections are made with respect 
to their discovery of particular defects, and their failure so to do 
is not to be considered by the jury as discrediting their testi- 
mony in an action for the recovery of the penalties provided by 
the Acts. , 

Norfolk cfe W. By. Co. v. U. 8., 191 Fed., 302. 

Circuit Court of Appeals, 4th Circuit, October 14, 1911. 
It is also insisted that the court below erred in granting an 
instruction, at the request of counsel for the Government, to the 
effect that the government inspector was under no legal obliga- 
tion to infom) the railroad company of defective cars. Congress 
by the enactment of the statute by virtue of which this suit waa 
instituted evidently intended to hold the railroad companies to 
a high degree of diligence in equipping and maintaimng their 
cars with the proper safety apphances. If it is the intention of 
the law that when an inspector goes from place to place and 
when he finds a car in a defective condition that it is his duty to 
notify the company of the same before the car is transported, 
then it would be Impossible to secure anything Hke a fair enforce- 
ment of the law which penalizes the railroads for not properly 
equipping and maintaining their cars with safety appliances. 
* * * Under the circumstances of this case, and in view of 
the requirements of the statute, we think the court did not err in 
granting this instruction. — Pritchard, C. J., pp. 307, 308. 

Chicago, B. cfe Q. R. Co. v. U. 8., 211 Fed^ 12. 

Curcuit Court of Appeals, 8th Circuit, November 28, 1913. 
The company also urges that it was the duty of the govern- 
ment inspectors when they discovered the defective condition of 
the car in the Twelfth Street yard to inform the company's em- 
ployees, so that the defect could be supplied before tne car was 
moved. Such a ruling would make it almost impossible for the 
(lovemment to enforce the statute. It would be oifficult, indeed, 
to show at the conclusion of a trip that the car was defective when 
the movement started. Such evidence could only be obtained 
from railway employees, and, as a rule, would show that the wit- 
nesses themselves were guilty of negligence in not remedying a 
known defect. Government inspectors are no part of the com- 
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pany's repair force. It is their duty to ascertain whether or not 
the company is violating the statute. They can do that e£Fec- 
tively in no other way than that adopted by the inspectors in the 
present case. — AmidoTij D. J., pp. 16-16. 

U. 8. V. Chicago Great Western Ry. Co., 162 Fed., 776. 

District Court, Northern District of Iowa, May 6, 1908. 
The inspectors of the Government were not required to 
inform the employees of the railroad company, when they made 
the inspection of these cars, of the defects in the appliances, if 
any they discovered, and you should not discredit their testi- 
mony solely because they did not so inform them. — Heed, D. /., 
p. 779. 

U. S. V. BcMmore & 0. R. Co., 170 Fed., 456. 

District Court, Western District of Pennsylvania, May 17, 1909. 
I have been asked to charge you that it was not necessary for 
the agents or officers of the Interstate Commerce Commission 
to notify the railroad company of these defects, and I will so 
charge you that there was no legal liabiUtv upon them to do so. 
But I can not help but feel that, in view oi the purpose for which 
this Act was passed, and in view of the fact that those points 
were repair pomts, it was a matter of common ordinary honesty, 
for the purpose, a matter of common ordinary human obligation, 
to have informed the railroad company, if they had tune to 
inform them, or to inform the officers in charge of the repairing 
and inspecting of the cars there, before permitting those cars 
to go out upon the road as a menace to people who might have 
to use them, of defects found. I wUl charge you that tnere was 
no legal liability upon them to do so, but I have expressed myself 
as I have done because I think that is right. — Orr, D, /., p. 461. 

U. S. V. Atchison, T. & S, F. Ry. Co. [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908. 

The inspectors for the Government are not required to 

notify the employees of the railroad company of existing defects 

previous to or at the time of movement of defective cars, though 

such inspectors previously discovered such defects. — Sloan, D, /. 

U. 8. V. Ath/ntic Coast Line R. Co. [unreported]. 

District Court, District of South Carolina, February 24, 1909. 
Inspectors in the employ of the Interstate Commerce Com- 
mission are not required to inform the employees of the defend- 
ant, when they make the inspection of the cars sued upon^ of the 
defects found in the appliances; the jury should not discredit 
their testimony because the inspectors did not so inform the 
employees of the defendant. — Brawley, D. J. / 

U. 8. V. BaMmore dk 0. R. Co. [unreported]. ^ 

• District Court, Northern District of Ohio, June 16, 1909. 

It is also argued and claimed that these government in- 
spectors did not report to the railroad company or the railroad 
employees the defects which they found. It is testified to, how- 
ever, oy the government inspectors that their instructions were 
not to report them to the railroad company. Now, the rules 
under which they were acting did not permit their doing so. 
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That rule may be a wise or an unwise rule; but, if that is so, I 
don't see how that circumstance affects the weight of the testi- 
mony of these men. Possibly if thev had no such rule, no such 
instruction for their guidance, and they did not report the 
defects to the railroad company so that they might be remedied, 
that might to a certain extent affect the weight of their testi- 
mony. — Ooekranf D. J. 

U. 8. V. SouQiem Pacific Co, [unreported]. 

District Court, District of Nevada, November 24, 1909^ 
Hiere is no legal obligation on the part of the j^ovemment 
inspectors to notify a raih^ay company of defects round in its 
equipment. — Farrington, D. J. 

See also NashviOe, G. db St. L. By. Co. v. Henry, 164 S. W., 310. 

8. In an action for the recovery of the penalties provided by the 
federal Safety Appliance Acts, no witness is to be discredited by 
the jury merely by reason of his personal interest as an inspector 
of the Oovemment or as an employee of a defendant carrier. 

Norfolk dk W. By. Co. v. U. 8., 177 Fed., 623. 

Circuit Court of Appeals, 4th Circuit, March 4, 1910. 
We think the District Court for the Northern District of Ohio, 
in U. 8. V. Baltimore <fe 0. B. Co. (not reported) [but cited po8(\ 
Judge Cochran, charging the jury in a similar case, has rigntly 
held: ''In considering the testimony of witnesses, the jury should 
not give either more or less weight to the testimony of any witness 
because of the fact that such witness testifies on behalf of the 
Government, or on behalf of the raUroad company, but the jury 
should give to the testimony of each witness that weight wnicn 
in its judgment it is entitled to from all the facts and circum- 
stances in the case." — Dayton, D. J., pp. 629-630. 

U. 8. V. Chicago Great Western By. Co., 162 Fed., 776. 

District Court, Northern District of Iowa, May 6, 1908. 
You should not discredit the testimony of any witness solely 
because he is in the employ of either the Government as an inspec- 
tor of railroad trains or cars, or in the employ of the defendant 
railroad company, but you will determine the credibility of such 
witness and the weight to be riven to the testimony of each as I 
have already said to you; and when you have determined that, 
then you will detemune where the greater weight of the testi- 
mony is upon these different questions of fact about which they 
have testified before you. — Beed, D. J., p. 779. 

U. 8. V. Wabash B. Co. [unreported]. 

District Court, Southern District of Illinois, June 6, 1907. 
All these considerations you have a right to weign in niaking 
up your judgment as to the weight to be given to the testimony 
of any witness, but in doing this you will not give either more or 
less weight to the testimony of any witness because of the fact that 
such witness testifies on behalf oi the Government, or because of 
the fact that such witness is an employee of the railroad company, 
but you will give to the testimony of each witness that degree of 
weignt which, in your judgment, it is entitled to, from all facts 
and circumstances in the case. — Humphrey, D. J. 
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U. S. V. Atchison, T. cfe 8. F, By. Co. [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908, 
In considering the testimony of the witnesses who have testi- 
fied before you, you have a right to weigh, in making uj> your 
judgment, the testimony of any witness, but in doing this you 
will not give either more or less weight to the testimony of any 
witness because of the fact that such witness testifies on behalf 
of theGovemment orbecauseof the fact that such witness testifies 
on behalf of the railroad company. But you will give to the 
testimony of each witness that weight which, in your judgment, 
it is entitled to from all the facts and circumstances in tne case. — 
Sloan, D, /. 

17. flf. V. Baltimore dk 0. B^ Co. [unreported]. 

District Court, Southern District of Omo, June 10, 1909. 
These men who testified before you, whether they are rail- 
road employees or inspectors, are not to be disbelieved simply 
because they work for the defendant or are in the Grovemment's 
service, as tne case may be. — Sater, D, J. 

U. S. V. Atchison, T. <b 8. F. By. Co. [unreported]. 

District Court, Northern District of Illinois, December 27, 1909. 
You have no right to disregard the testimony of any witness 
merely because he is employed oy somebody. You can not cast 
out the testimony of these two witnesses for the United States 
because they are inspectors in the employ of the Interstate Com- 
merce Commission; you can not cast out the testimony of the 
defendant's witnesses because they are in the employ of the 
defendant or in the employ of other railway companies, though all 
of those things are to he taken into consideration by the j^ in 
determining the probable weight which you will give to their testi- 
mony, — Landi8,D. J. 

U. 8. V. Baltimore & 0. B, Co., D. C, N. D. Ohio, June 15, 1909, 
Cochran, D. J. [unreported but cited with approval by District 
Judge Dayton, in Norfolk dh W. By. Co. v. If. 8., 177 Fed., 623, 
ante.] 

4, Other things being equal, positive testimony is to be accorded 
greater weight than negative testimony: 

U. 8, V. 8ouihem Pacific Co., 167 Fed., 699. 

District Court, Northern District of California, Dec. 4, 1908. 
In considering this testimony, positive testimony is to be 
preferred to negative testimony, other things being equal; that 
IS to say, when a credible witness testifies as to the existence of a 
fact at a particular time and place, and another equally credible 
witness testifies to having failed to observe such fact, the positive 
declaration is ordinarily to be preferred to the negative in the 
absence of other testimony or evidence corroborating the one or 
the other. — De Haven, D.J.,p. 703. 

U. 8. v. Atchison, T. dk 8. F. By. Co., [unreported]. 

District Court, Fourth District of Arizona, July 17, 1908. 
In this connection it is proper to state that positive testi- 
mony is to be preferred to negative testimony, other things being 
equal; that is to say, when a credible witness testifies to having 
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observed a fact at a particular time and place, and another 
equally credible witness testifies to having failed to observe the 
same fact, with the same or equal opportunity to observe such 
fact, the positive declaration is to be preferred to the negative, 
in the absence of other testimony or evidence corroborating the 
one or the other. — Sloan, D, J. 

TJ. 8. V. Baltimore <Sb 0% R, Co,, [unreported]. 
District Court, Northern District of West Virginia, Jan. 18, 1909. 
Under the ordinary rules of evidence, positive testimony is 
stronger than negative testimony where that negative testimony 
is not so strong as to make it apparent that the witnesses stating 
the positive fact are mistaken or imtruthful. — Dayton, D. J. 

JJ. S. y. Baltimore cfe 0. B. Co. [unreported]. 

District Court, Southern District of Ohio, June 10, 1909. 
Positive testimony is to be preferred to negative testimony, 
other things being equal. That is to say, when a credible wit- 
ness testifies to having observed a fact at a particular time and 
place, and another equally credible witness testifies to having 
lailed to observe the same fact, having the same or equal oppor- 
tunity so to observe such fact, the positive declaration is to be 
preferred to the negative in the absence of other testimony 
corroborating the one or the other. — Sater, D, J. 

V. 8. V. Baltimore <b 0. B. Co., 170 Fed., 456. 

— (a.) But the testimony of a compaEy inspector that he inspected par* 
ticnlar cars in the furtherance of his dnty, and that he failed to find 
particular defects, is positive testimony of a negative fact. 

Norfolk <fc Western By Co. v. U. 8., 177 Fed., 623 [and cases cited]. 

0. A memorandum made by a government inspector from original 
waybills, showing the origins, destinations, consignors and 
consignees of particular shipments, may be read to the jury as an 
original memorandum made at the time of his inspection, andt 
in the absence of evidence to the contrary, may be inferred to have 
been correctly made. 

Louisville <& N. B. Co. v. U. 8., 186 Fed., 280. 

Circuit Court of Appeals, 6th Circuit, March 3, 1911. 
Another witness named Cash, who was a car inspector 
employed by the Interstate Commerce Commission for the pur- 
pose of detecting violations by railroads of the Safety Appliance 
Acts, testified that he saw the original waybills in the caboose 
of the train containing the cars in question, and that he made a 
memorandum of them showing the origin of the shipments, 
destinations, and the names of the consignors and of tne con- 
si^ees. This was offered in evidence. The record shows that 
this memorandum was read to the court and jury without objec- 
tion. Subsequently, and at the close of his evidence, counsel 
for the railway company moved to exclude the testimony of the 
witness, '* because," as they said, ''it is not shown as a matter 
of fact whether this was properly done or whether it is the 
original." Assuming, without deciding, that the objection waa 
seasonably made, we imderstand that the last objection must 
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refer to the queetion whether the memorandum produced was 
his original memorandum. But the evidence was such as might 
satisfy the court and jury that it was the original memorandum 
which he made at the time. 

And as to the question whether "it was properly done" it 
might fairly be inferred that when he said he made a memoran- 
dum of the bills he meant that he made it correctly. — Severena, 
C. J., p. 285. 

6. Records kept by the defendant for the purpose of giving necessary 

information on which the carrier itself wonld rely, although not 
proved as wonld be necessary if offered by the defendant for self- 
serving purposes, are admissible when offered by the plaintiff as 
in the natnre of admissions. 

Louisville dk N. B. Co. v. U. S., 186 Fed., 280. 

Circuit Court of Appeals, 6th Circuit, March 3, 1911. 
Proof of what tne car contained might have been made by 
the original waybills, but they were not the only competent 
evidence of the facts. They were not contractual instruments 
between these parties and were not the necessary proof of the facts 
which they might have a tendency to jprove. An admission of 
the facts made by the defendant would be competent evidence to 
prove them, independently of the waybills. The records kept 
and preserved by the agent at Paris, employed for the purpose 
by his company, were competent, thougn doubtless not incon- 
testible, evidence to prove an admission of the fact by the rail- 
road company. For this purpose it would not be necessary to 
establish all the necessary conditions of proof which would be 
required if the railroad company were offering these records for 
some self-serving purpose of its own. These records were kept 
for the very purpose of giving necessary information on which 
the company itself would rely. — Severens, C. J., pp. 284-285. 

7. The determination of what is, and what is not, a handhold within 

the pnrview of the federal Safety Appliance Acts is within the 
province of the jnry : 

Z7. S. V. Baltimore <b 0. B, Co, [unreported]. 

District Court, Northern District of West Virgioia, Jan 18, 1909. 
Gentlemen, it is for you to determine, touching the hand- 
hold on the engine in this case, whether or not the appliance that 
was testified to by the witness Johnson, at the end or comer of 
the tender and the release bar, was a fair and proper substitute 
for the ordinary grab irons referred to in this statute. — Dayton^ 
D.J. 

U. 8. V. Atchison^ T. <b 8. F. By. Co. [unreported]. 

District Court, Northern District of Illinois, December 27, 1909. 
What is a secure ^ab iron or handhold the statute has not 
definitely and distinctly defined. It is for you to answer that 
question and determine whether or not this coupling lever that 
was provided was a secure grab iron or secure handhold within 
the meaning of this statute. — Landis, D. J. 
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TJ, S, V. SpoTcane dk I. E, R. Co, [unreported]. 

District Court, Eastern District or Washington, Oct. 31, 1912. 
The purpose of the handhold is obvious. As declared by 
the statute, it is for the ffl*eater security of men in coupling and 
uncoupling cars. In oroer to subserve that purpose it must be 
located at the proper place; it must be located so that it can be 
seen, and it must be of such form and size that it can be readily 
seized in an emergency. Whether it satisfies these recjuirements 
is not, in my opinion, a matter for experts to determme, but is 
within the common knowledge of all men of ordinary intelli- 
gence. * * * The jury in tnis case heard the testimony and by 
consent of parties viewed and inspected the so-called handholds 
in question as well as the handholds in use on one of the steam 
railways passing through the city; and from such view in the 
light of the testimony they were better able to determine the 
issue correctly than if it had been clouded and obscured by the 
biased opinions of partisan experts. — BttdJdn, D. J, 

(a). The competency of openings in the buffers on tbe ends of cars, 
as snbstitntes for handholds, is not a proper snbject for expert 
testimony, where snch openings are snbject to the personal 
inspection of the jnry. 

SpoJcane <k L E. B. Co. v. J7. 5., 210 Fed., 243. 

Circuit Comij of Appeals, 9th Circuit, January 5, 1914. 

In its instructions to the jury regarding this matter the court 
told them that the Act of Congress relative to safety appliances 
provided that railroad cars "used in interstate commerce shall 
be provided with secure grab irons or handholds on the ends and 
sides of each car for greater safety to men in coupling and uncoup- 
ling cars," and instructed them as follows: ♦ ♦ ♦ "Gentlemen, 
you have heard the testimony in this case, and you have ex- 
amined the handholds in question, and it is for you to say from 
that testimony and from your personal examination of the cars 
whether the appliance provided by this company complies with 
the Act of Congress; in other words, whether it affords tnat safety 
and protection to employees which the law contemplates and 
requires. * * *'' 

We are of the opinion that the plaintiff in error has no valid 
^oimd of objection to these instructions and agree with the trial 
judge that the question as to whether the openings in the buffer 
on tne ends of the cars afforded the security intended by the Act of 
Congress was not the subject of expert testimony, and that the 
personal inspection of such openings by sensible jurors was a 
safer guide to the truth in regardto the matter t£an the mere 
opinion of witnesses. — Boss, V. J., pp. 248-249. 

8. The operation of automatic couplers is a proper snbject for expert 
testimony : 

Wabash B. Co. v. U. S.; Elgin J. dk E. By, Co, v. V. S., 168 Fed., 1- 
Circuit Court of Appeals, 7th Circuit, February 3, 1909. 
In our judgment the mode of operation of automatic cou- 
pling mechanism and the effect of various conditions thereof were 
proper subjects for expert testimony. — Baker, C, J., p. 5. 

50611—16 ^14 
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Orand TrunJc Western By. Oo. v. Lindsay, 201 Fed., 836. 

Circuit Court of Appeals, 7th Circuit, November 25, 1912. 
Miller had worked for several years as a brakeman, and 
coupling was a lar^ part of his work. We think he was suffi- 
ciently qualified. He had already testified that he had put his 
'' heel against the knuckle trying to push it in, and it would not 
go." IBs testimony (objected to) that couplers in ordinary 
repair can be closed with the foot as well as tne hand mi^ht be 
deemed a matter of fact learned from observation and experience ; 
but, if it be taken as a matter of opinion, we consider the testi- 
mony admissible. Automatic couplers, like buffers, switches, 
froes, cattle guards, spark arresters, and other railroad machines 
and appliances, are not to be supposed to come so fully within 
the knowledge of average jur^en that experts may not properly 
be allowed to testify respectmg their nature, operation, ana nor- 
mal condition. [Ghla VaUey By, Co, v. Lyon, 203 U. S., 466.] — 
Per Ouriamf p. 844. 

(a). The exhibition of model couplers to the jury, merely for the 
piurpose of illustrating particular defects, is permissible. 

NoffoOe dh W. B, Oo. v. JJ. S., 191 Fed., 302. 

Circuit Court of Appeals, 4th Circuit, October 14, 1911. 
The model in question was used merely for the purpose of 
aiding the court and the jury in ascertaining as to whether there 
was any defect in the coupler, and it was admitted by the Gov- 

. emment that this model was not exactly like the coupler attached 
to the car in question. It was not introduced in evidence, but 
the court permitted the use of the same to illustrate the condition 
of the coupler just as maps and drawings are used in the trial of 
ejectment suits. * * * Thus it will be seen that this 
model was used solely for the purpose of illustrating the exact 
condition of the cham at the time the inspection was made. 
Where, in a trial like the one at bar, there is a question as to 
complicated machinery, it is competent to use any model or 
drawing that may illustrate the condition of such machinery, so 
as to give the jury a clear and distinct idea as to the nature and 
character of the defect, in order that they may intelligently deal 
with the question that is submitted for their consideration. 1 
Wigmore on Evidence, sec. 791, contains the following statement 
as to the rule : * * The use of models, maps, and diagrams as modes 
of conveying a witness' knowledge is illustrated in manifold 
rulings, as well as in the daily practice of trials " [citing Watson's 
TriaT,32 How. St. Tr., 125.] 

Also in the following cases this rule is announced : Western 
Oas Co. V. Banner, 97 Fm., 882; Southern Pa^fic Co. v. HaU, 100 
Fed.760; Dohson y.Whisenhant, 8 S. E., 126. We think the action 
of the court below in permitting the use of models merely for the 

Surpose of illustration was not prejudicial to the righte of the 
efendant.— Pn^cAard, C. J., p. 305. 
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B. PLBADma, PBAOTIOB, AND PB00EDT7BB. 

1. The purpose of a proviso ordinarily is to restrain or modify the 
enacting clanse of a statute. 

TJ. S. V. Kansas City Southern Ry. Co,, 189 Fed., 471. [Citing 
Z7. S. V. Dickson, 15 Pet., 141; DoUar Savings Bank v. TJ. 8., 
19 Wall., 227; LeavenwoHTi, etc., R. Co. v. XJ. S^ 92 U. S., 733; 
Ryan v. Carter, 93 U. S., 78; Schlemmer v. Buffalo R. <& P. B. 
Co., 205 U. S., 1; Boston Safe Deposit Co. v. Hudson, 68 Fed., 
758; OovJd v. New York Life Ins. Co., 132 Fed., 927; McRae 
V. Holcomh, 46 Ark., 306.] 

8. In actions under the federal Safety Appliance and Hours of Service 
Acts, the Oovernment is not required in its declarations to nega- 
tive the provisos in those statutes. 

U. S. V. HousUm B. dh T. Ry. Co., 205 Fed., 344. 

Circuit Court of Appeals. 6th Circuit, May 6, 191 . 
The railroad still furtner contends that the rulings of the 
court were correct because plaintiflF did not negative that the 
acts and conduct of the defendant complained of came within 
the exception of Ahe Act, which reads as follows: '** * * in 
case of emergency, when the employees named in this proviso 
may be permitted to be and remam on duty for four additional 
hours in a twenty^iour hour period on not exceeding three days 
in any week." We are agam forced to disagree. The action, 
though for a penalty, is civil in its nature, and the pleader is 
not required to state his cause of action with the exactness 
and particularity that would be necessary in a criminal indict- 
ment. In the nature of things, in most cases arising imder the 
Act, facts bringing the case within the exception would be only 
within the knowledge of the railroad, and the Government 
should not be required to allege that of which it knows nothing 
siinply to conform to a mere technicality of pleading. If facts 
existed that would bring the case within the exception, they 
constituted a defense that the railroad should have pleaded 
and proved. [New York Central <jk H. R. R. Co. v. U. S., 166 
Fed., 833; U. S. v. Kansas City Southern Ry. Co., 202 Fed. 
82S.]— Foster, D. J., p. 348. 

JJ. S. y. Kansas City Southern Ry. Co., 202 Fed., 828. 

Circuit Court oi Appeals, 8th Circuit, January 24, 1913. 
The burden was upon the Government to establish that the 
defendant had required or permitted its employees to remain on 
duty longer than 16 hours; this, being conceded, made a prima 
fade case. The excuses embodied in the proviso are separate 
and aflSrmative defenses [Chicago, B. <b Q. R. Co. v. V. 5., 195 
Fed., 241], which must be pleaded in the answer; and the burden 
is upon the defendant to sustain such allegations. Counsel for 
the railway company reco^ized this rule by the particularity 
with which they pleaded a latent defect in tiie coal, both at the 
outset and later by amendment, and also by assuming the burden 
of proof. If reliance was placed upon defects in tiie engine, such 

' as a broken shaker rod and l^aky nues, these defects should have 
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been pleaded. The Government should have been advised of the 
defenses it would be required to meet. The answer contains no 
such specific averments and a general denial was insufficient for 
the purpose. — Van VdUcenburghy Z?. /., p. 832. 

Per contra [in actions tmder the proviso in section 2 of the Hours of 
Service Act] : 

U. 8. V. Mi890uriy K. <k T. Ry, Co.etal, D. C, D. Kansas, Feb. 21, 1911, Pollock, 
D. J. [unreported]. 

— (a). But the defendant carriers in snch actions mnst bring themselves 
strictly within the terms of such provisos in order to avail themselves 
of the immunities thereby afforded. 

v. 8. V. Trinity dk B. V. Ry, Co., 211 Fed., 448. 

Circuit Court of Appeals, 5th Circuit, December 1, 1913.^ 
By all the canons of construction it [the defendant in the 
instant case] must clearly bring itself within the terms of the pro- 
viso before it can demand immunity. [Z7. 8. v. Dickson, 16 Pet. 
141, 165-166.]— (7aK, D. J., p. 453. 

U. 8. V. Kansas City 8ouihem By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8th Circuit, January 24, 1913. 
It being conceded that the employees named had remained 
on duty for a longer period than 16 consecutive hours, substan- 
tially as charged, the defendant railway assumed the burden of 
discharging itself from liability therelor by seeking to bring 
itself withm the following provision of the Act: ^^ Provided, That 
the provisions of this Act snail not apph^ in any case of casualty 
or unavoidable accident, or the act of God; nor where the delay 
was the result of a cause not known to the carrier, or its officer 
or agent in charge of such employee at the time said employee 
left a terminal, and which could not have been foreseen." * * ♦ 
The excuses embodied in the proviso are separate and aflBrmative 
defenses [Chicago, B. cfe Q. R. Co. v. U. 8., 196 Fed., 241] which 
must be pleaded in the answer; and the burden is upon the 
defendant to sustain such allegations. Counsel for the railway 
company recognized this rule by the particularity with which 
they pleaded a latent defect in tne coal, both at the outset and 
later by amendment, and also by assuming the burden of proof. 
If rehance was placed upon defects in the engine, such as a 
broken shaker rod and leaky flues, these defects should have 
been pleaded. The Government should have been advised of 
the defenses it would be required to meet. The answer contains 
no such specific averments, and a general denial was insufficient 
for the purpose. * * * 

To brmg itself within the exceptions stated, the carrier 
must be held to as high a degree of diUgence and foresight as may 
be consistent with the object aimed at and the practical operation 
of its ralhoad. Conformably to this view, it has been imiformly 
held by the courts that ordinarily delays in starting trains by 
reason of the fact that another train is late ; from sidetracking 
to give superior trains the right of way, if the meeting of such 
trams could have been anticipated at the time of leaving the 
starting point; from getting out of steam or cleaning fires; from 
defects m equipment; from switching; from time taken for 
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meak; and, in short, from all the usual causes incidental to 
operation, are not, standing alone, valid excuses within the 
meaning of this proviso. The carrier must go still further and 
show that such delays could not have been foreseen and pre- 
vented by exercise of the high degree of diligence demanded. — 
Van Valkmburgh, D. J., pp. 831, 832, 833, 834. 

U. S. V. Kansas OUyJSov^Jiem By, Co,, 189 Fed., 471. 

District Court, Western District of Arkansas, Julv 3, 1911. 

As to how a proviso should be construed, Mr. Justice Story, 
in Z7. 8. V. Dickson [15 Pet., 141], said: "The general rule of law 
whidi has ordinarily prevailed and become consecrated almost 
as a maxim in the interpretation of statutes is that where the 
enacting clause is general in its language and objects, and a pro- 
viso is afterwards mtroduced, that proviso is construed strictly 
and takes no case out of the enacting clause which does not fall 
fairly within its meaning. In short, a proviso carves special 
exceptions only out of tne enacting clause, and those who set 
up any such exception must establish it as being within the 
words as well as within the reason thereof." 

From these authorities it follows that the defendant, to sus- 
tain its plea, must bring itself strictly within the letter as wdl 
as within the reason of tne proviso in order to escape the penalty 
provided by that Act. — Tneber, D. /., p. 476. 

3. If an action under the federal Honrs of Service Act is so tried by 

court and counsel as tacitly to imply that circnmstances not specifl- 
caliy set ont in tlie answer are embraced within the issnes, they 
will be treated by an appellate court as though they had been 
set out in the answer. 

U. 8. V. Kansas (My 8outhem By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8th Circuit, January 24, 1913. 
If reliance was placed upon defects in the engine, such as a 
broken shaker rod and leaky flues, these defects should have 
been pleaded. The Government should have been advised of 
the defenses it would be required to meet. The answer contains 
no such specific averments, and a general denial was insufficient 
for the purpose. It is contended, however, that court and coun- 
sel, by common consent, tried the case as though such alleged 
defects were embraced within the issues, and it is probably true 
that the record does not disclose any sufficiently specific objec- 
tion to their consideration; therefore they will be treated as 
though set out in the answer. — Van Valkenburgh, J), J., p. 832. 

4. The allegation in the plaintiff's declaration that a violation of the 

federal Safety Appliance Acts occurred ''on or about" a* certain 
date is not fatally defective for want of definiteness. . 

AlSianiic Coast Line B. Co. v. TJ. 8., 168 Fed., 175. 

Circuit Court of Appeals, 4th Cipcuit, March 1, 1909. 
The court below, in passing upon this point, [the sufficiency 
of an allegation that the violation occurred ''on or about" a par- 
ticular date] held that a pleading in a civil suit need not be as 
specific in alleging dates as in a criminal proceeding where prose- 
cution is by indictment. [Sustained.] — Piitchard, C. J., p. 176. 
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LautsviUe dh N. R. Co. v. U. 8., 186 Fed., 280. 

Circuit Court of Appeals, 6th Circuit, March 3, 1911. 
The first of these grounds taken by the demurrer raises a 
question of pleading. It is whether the para^aph commencing 
'^Plaintiff further we^es that on or about said date defendant 
hauled said car, " etc., is sufficiently connected with the preceding 
paragraph in tune, place, and circumstances to show that it refers 
to the same occurrence so as to be a more specific allegation of 
what had in part already been stated. It must be admitted to be 
loose and rather inconsequential pleading. But a majority of 
the court is inclined to hold that the pleader intended to si^iify 
that the later averments were of the identical matter stated in the 
former and that this was made sufficiently apparent.— S^everen^, 
O. jr., p. 282. 

U. 8. V. Atlantic Coast Line B. Co., 153 Fed., 918. 

6. In a penal action based npon the defective condition of a conpler, 
the allegation in the plaintiff's declaration that the car in 
qnestion was "not equipped with couplers coupling automati- 
cally by impact, etc.," is a conclnsion or statement of result, and 
not a substantive charge. 

U. 8. V. lUinoia Central R. Co., 177 Fed., 801. 

Circuit Court of Appeals, 6th Circuit, April 5, 1910. 

The specific violation chained in the declaration is that the 
car in question was hauled in interstate traffic ''when the coupling 
and uncoupling apparatus on the *A' end of said car was inoperon 
tive, the said tumoer on said car, M. J. <fc K. C. No. 2/^, oeing 
loaded thereon so as to project out over the uncoupling lever en said 
end of said car, and prevented the operation of the uncoupling lever 
cf said coupler, thus necessitating a man or men going oetiveen the 
ends of the said car 21^2 and the car adja^^ent to couple or uncouple 
(hem, and when said car 242, as above described, was not eauipped 
with couplers coupling automatically by impact, and whicn could 
be uncoupled without the necessity of a man or men goin^ between 
the ends of the cars, as required by section 2 of the Safety 
Appliance Act, etc." 

The clause following the italicized portion of the allegation 
quoted from the declaration is not relied upon by the Govern- 
ment as a substantive charge, but was inserted rather by way of 
eonclusion or statement of result, there being no claim on the 
part of the Government that the coupling and uncoupling appara- 
' tus was inherently defective, the charge being simplv that the 
coupling and tmcoupling apparatus was rendered wholly inopera- 
tive by reason of the method of loading the lumber on the car. — 
Knappen, C. J., pp. 801-802. 

6. Actions under the federal Safety Appliance and Hours of Service 
Acts being civil, if the Government in any case establishes by 
uncontradicted evidence the facts recited in the declaration, it 
is entitled to a directed verdict: 

St. Louis, 8. W. Ry. Co. v. U. 8., 183 Fed., 770. 

Circuit Court of Appeals, 5th Circuit, January 10, 1911. 
On reason and weight of authority it is considered that 
actions to recover the statutory penalties for violations of the 
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Safety 'Appliance law are so far civil in their nature that the 
strict constructiou applicable in criminal proceedings is not 
required, and the United States may recover upon the prepon- 
derance of evidence, and the trial judge may in proper cases 
dhrect a verdict. — Per Curiam, p. 771. 

J7. 8. V. AOanMc Coast Line B. Co., 182 Fed., 284. 

District Court, Southern District of Georgia, May 14, 1910. 
Tlie law on this subject, as announced by Mr. Justice Harlan, 
in stating the conclusions of the court in tiepner v. U. 8., 213 
U. S., on page 114, after summing up all the authorities, is: "If, 
in a civil action to recover a penalty, the defendant is entitled, 
the evidence bein^ undisputed, to nave a peremptory instruc- 
tion in his behalf, it is difficult to perceive why the Government 
is not entitled to a peremptory instruction in its favor, where 
the undisputed testimony left no facts for the jury to consider, 
but established, beyond all question and as matter of law, its 
right to judgment tor the prescribed penalty." 

This is a civil case; otherwise there would have been an 
indictment. The reasoning of the Supreme Court and its con- 
clusion is controlling on my action. — Speer, D. J,, pp. 284-285. 

Z7. 8, V. Oalveston, H. <Sk 8. A. By. Co.j D. C, W. D. Texas, Jan. 
12, 1912, Foster, D. J. [unreported]; U. S. v. Missouri, K cfe 
T. By. Co. of Texas, D. C, E. D. Texas, May 30, 1912, Russell, 
D. J. [unreported]; U. S, v. Oreai Northern By. Co., D. C, D. 
Minnesota, June 4, 1913, Willard, D. J. [unreported]. See ako 
U. 8. V. Trinity & B. V. By, Co., 211 Fed., 448; Morris v. 8t. 
Louis 8. W. By. Co. of Texas, 158 S. W., 1055; 8chweig v. Chicago, 
M. cfe 8t. P. By. Co., 205 Fed., 96. 

(a). And the refusal of the trial judge, in a proper case, to direct a 
verdict for the Oovernment is a reversible error; 

U. 8. V. TrinUy <b B. V. By. Co., 211 Fed., 448. 

•(b). Bnt a directed verdict is permissible only when all reasonable 
men would deduce the same conclusions from the facts which 
condition the issue. 

U. 8. V. Kansas City Southern By. Co., 202 Fed., 828. 

Circuit Court of Appeals, 8tn Circuit, January 24, 1913. 
The rule of law is well settled that it is only when all rea- 
sonable men, in the exercise of a fair and impartial jud^nent, 
would draw the same conclusions from the facts which condition 
the issue, that it is the duty of the court to withdraw that 
question from the jury. — Van VaTkenhurgh, D. J., p. 835. 

U. 8. V. Kansas City Southern By. Co., 189 Fed., 471. 

-(c). Where the judgment of a trial court is reversed, on appeal, for 
error in denying a motion for a directed verdict at the close 
of the evidence, such decision, even though not unanimous, is the 
law of the case on retrial, and requires the granting of a similar 
motion, unless the evidence is such as 'to change the state of 
facts to which the law in the previous case applied, or until the 
decision of the Circuit Court of Appeals is reversed by the Su- 
preme Court. 

Toledo, 8t. L. cfe W. B. Co. v. Setters, 184 Fed., 886. 
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7. Where a party sabmits to the court for iastraction a charge 

defectively prepared, it is the dity of the court to correct the 
defect and submit the issue, and failure so to do may be assigned 
as error [Texas Practice] : 

OdhesUm, H. dk 8. A. Ry Co v. Kurtz, 147 S. W., 658. 

— (a). But where the court refuses a specific prayer, and then in its 
general charge or in another prayer covers the point in question* 
even though the court may have erred in refusing the prayer, such 
error is not prejudicial, and is therefore harmless. 

Norfolk dh W. Ry. Co. v. U. 8., 191 Fed., 302; Orand Trunk Western 
Ry. Co. V. Undsay, 201 Fed., 836. See also Grand Trunk West- 
em Ry. Co. V. Pooie, 93 N. E., 26. 

8. A petition for removal will be sustained if the pleadings are amended 

so as to transform a non-removable cause into a removable one. 

MyrOe v. Nevada, C. dk 0. Ry. Co,, 137 Fed., 193. 
CSircuit Court, District of Nevada, April 22, 1905. 

Li this petition it is alleged that the amended complaint 
involves the question of the liabiliW of petitioner, under the pro- 
visions of the Constitution of the United States, and the Act of 
Congress entitled "An Act to promote the safety of employees, 
etc., ♦ * ♦." 

The law is now well settled that an amendment to a com- 
plaint in the state court which transforms a nonremovable case 
mto a removable one allows the suit to be removed into the Cir- 
cuit Court, if the defendant acts promptiy. — Eawley, D. J., 
pp. 194-195. 

8t. Louis, I. M. dk 8. Ry. Co. v. Neal, 98 S. W., 958. 
Sum;eme Court of Arkansas, November 19, 1906. 
When an amendment transforms a nonremovable case into 
a removable one, then the defendant may have and sustain a 
second petition for removal [Moon on Removal of Causes, 167; 
Powers V. C. dk 0. Ry. Co., 169 U. S., 92].— HiU, dh. J., p. 963. 

Nichols V. Chesapeake dk 0. Ry. Co. et al., 106 S. W., 481. 
Court of Appeals of Kentucky, November 22, 1907. 
Under the light of the foregoing authorities it is impossible 
to avoid the conclusion that the defendant was entitied to remove 
the case to the federal court after the filing of the amended 
petition pleading the federal statute. It may be that plaintiff 
could have made out a case of actionable negbgence agamst the 
defendants under common-law principles; but u it had appeared 
that under the evidence adduced, the plaintiff, under common- 
law principles, assumed the risk of the accident by which he was 
hurt, then his ri^ht to recover, if he had such r^ht, would rest 
upon the operation of the federal statute, which relieved him 
from the assumption of the risk in question. So that the case 
seems to fall necessarily in the category of cases which arise imder 
a ]aw of the United Btates, and, this being true, was removable 
by defendants under the federal statute regulating the jurisdic- 
tion of the United States Circuit Courts and the removal of 
actions from the state to the federal courts. — Barker, J., p. 484. 
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9« T]i« ameAdment of a petition in such a manner &s to bring 
witliin the federal Safety Appliance Acts a case not otherwise 
within their pnrview is not merely a restatement or a statement 
in a different form of the same canse of action, but is the aver- 
ment of a statutory canse of action in which the liability is 
^eater than in an action at the common law. 

AUen V. Tuscarora Valley R. Co., 78 AtL, 34. 

10. Where the trial conrt ^ants a compulsory nonsuit on the ground 
of insufficient evidence to sustain a verdict on any count, its action 
will not be reversed by an appellate court if the record is in such 
condition as to render it impossible to determine what evidence 
applies to each specific count. 

TJ'S. v. BaUiimre db 0. R. Co., 185 Fed., 486. 

11. Court of Appeals decisions on a given question are entitled to greater 
weight thw decisions of a District Court. 

I CeniTdl Vermoni Ry. Co. v. U. S., 206 Fed., 40. 

Circuit Court of Appeals, 1st Circuit, May 13, 1913. 

U. S. V. Montpetier <k W. R. R. Co., 176 Fed., 874, decided in 
^ the District Court for Vermont, related to an engine having no 
coupHng lever, and its authority, if it decides anything to tihe 
. contrary of the above [ Wabash R. Co. v. U. 5., 168 Fed., 1 (C. C. 
A.-7th Cmjuit); U.S. v. Denver & R. 0. R. Co., 163 Fed., 619, 
(C. C. A.-8th Circuit); N(yrfolk <k F, Ry. Co. v. TJ. 8., 177 Fed., 
623 (C. C. A.^th Circuit)] must yield to that of the Court of 
Appeals decisions above cited. — Dodge, C. J., p. 41. 

12. A suit for specific performance of a contract to locate and main- 
tain a railroad division terminal at a point where its continuance 
would impose a burden upon interstate commerce or preclude the 
carrier's observance of the federal Hours of Service Act is 
unsustainable. 

Eansas City Bouthem Ry. Co. v. Quigley, ^81 Fed., 190. 

18« Bi a joint action under the federal Safety Appliance Acts, judg- 
ment may be rendered against either or both of the defendants 
involved. 

U. S. y. Chicago, P. & St. L. Ry. Co. et cH., 143 Fed., 353. 

District Court, Southern District of Illinois, January 19, 1906. 

Under the case of Chaffee v. TJ. S., 18 Wall., 616-638, 1 am of 

opinion that judgment may be rendered against both or either of 

the companies under these declarations. — Sanhom, D. J., p. 366. 

14. Courts will take cognizance of the facts and law of any instant 
case alone, and expressions of opinion as to the application of the 
law to facts essentially different are not controlling in another case. 

U. S. V. lUiTiois Central R. Co., 170 Fed., 542. 

Circuit Court of Appeals, 6th Circuit, March 27, 1909. 
The facts and law of the instant case only are in the eye and 
thought of the court. But expressions of opinion as to how 
the law would be upon facts essentially different from those in 
issue are not controlling in another case when such different 
facts and issues are presented. These rules have been declared 
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on many occasions by the Supreme Court itself , and no appellate 
tribunal has more strongly emphasized them. [Cohens v. Vir^ 
giniaJd Wheat., 264, 399; Northern Bank v. Porter Tp., 110 U. S., 
608; Plumley y. Maasachusetta, 155 U. S., 461, 471, 474; Hans v. 
Louisiana, 134 U. S., 1; U. S. v. Wonf Kim Ark, 169 U. S., 
649, 679; Harriman v. Northern Securities Co., 197 U. S., 244; 
Dovms V. BidweU, 182 U. S., 2b%].—8everens, C J., p. 547. 

15. The Supreme Court may consider questions not speciflcaUy men- 
tioned in the court below if such consideration is necessary to ths 
determination of the questions actually presented. 

ScUemmer v. Buffalo R. cfe P. By. Co., 205 U. S., 1 . 
Supreme Court, March 4, 1907. 

We certainly do not mean to qualify or limit the rule that, 
for this court to entertain jurisdiction of a writ of error to a state 
court, it must appear affirmatively that the state court could not 
have reached its judgment without tacitly, if not expressly^ 
deciding the federal matter. [Bachtd v. Wilson, 204 U. S., 36.] 
But on the other hand, if the question is duly raised and the 
judgment necessarily, or by what appears in fact, involves such 
a decision, then this court will take jurisdiction, although the 
opinion below says nothing about it. [Kaukauna Water Povoer ^ 
uo. v. Oreen Bay dh Miss. Canal Co., 142 U. S., 254.] — Holmes^ 
Justice, p. 11. 

16. The Supreme Court of the District of Columbia has jurisdiction 
of cases under the federal Safety Appliance and Hours of Senrioe 
Acts. 

U. 8. V. Baltimore dk 0. R. Co., 26 App., D. C, 581. 

Supreme Court of the District of^Columbia, February 6, 1906. 

It would seem, therefore, that when Congress, in section 6 
of this statute, iirposed a penalty for every violation of these 
Safety Ap{)liance Statutes, and directed that the same should be 
recovered in a suit to be brought in the District Court of the 
United States ''having jurisdiction in the locality" where such 
violation shall have been committed. Congress intended to include 
the court of the United States in the District of Columbia, which . 
was the proper tribunal to take jurisdiction in this locality of 
such a suit for a penalty incurred by reason of a violation of this 
statute in this District. * * * 

Therefore, when Congress extended the Safety Appliance 
Acts to the District of Columbia, Congress knew that the special 
term described as the Circuit Court of the District* of Columbia 
was the court to take jurisdiction of a suit for the penalty pre- 
scribed in section 6, and the United States district attorney 
properly brought the suit in that court as the court "having 
jurisdiction in the locality where such violation" had been 
committed. * * * 

We are of opinion, therefore, that such power to try com- 
mon-law civil actions such as this suit, for this penalty, Congress 
intended should be tried in the circuit court special term or the 
Supreme Court of the District of Columbia. — McComas, J., pp. 
586-587, 588-589. 
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'^ 17. Courts will take judicial notice of the federal Safety Appliance 

' and Hours of Service Acts: 

See New EngUmd R. Co. v. Conroy, 175 U. S., 323, 342. See also 

Kansas City, M. dk B, R. Co. v. Flippo, 35 So., 457. 

—(a) . And of the Orders of the Interstate Commerce Commission 
made in the furtherance thereof. 

Calia V. U. S.y 152 U. S., 211, 222. [ating U. S. v. TeschmaJcer, 
22 How., 392; Romero v. U. S., 1 Wall., 721; Armstrong v. 
TJ. 8., 13 Wall., 154; Jones v. U. 8., 137 U. S., 202; Knight v. 
U. 8. Land Ass'n., 142 U. S., 161; Jenkins v. CoUard, 145 U. S., 
546.] 



Part TI. ACTIONS FOB PERSONAL INJUET. 

OXNBBAL BULBS OF LAW APPUBB IN CASKS UNDXB TBI SAVBTX 

APPUAHCX AND HOUBS OW 8XBVXCX ACTS. 

1. In an aotion for peraonal injury bated upon a Tiolatioa of fhe federal Safety 
Appliance Acts, the defense of assumption of risk is abrogated, 881; 
(a) And assumption of risk is not to be ebazf ed against a plaintiff under the 
the name of contributory negligence, 888. 

8. '* Assumption of risk" defined and distinguished from ''contributory 
negligence/' 888; 

(a) Assumption of risk presupposes knowledge of, or the means of knowing* 
the manner in which the work involved is done, 884; 

(b) Working on defective cars does not constitute assumption of risk, 884; 

(c) An employee's continuance in the service of a carrier after the existence 
of particular defects is brought to his knowledge does not constitute assump- 
tion of risk, 885. 

8. In an action fox personal injury, the burden of proving negligence is on the 
plaintifl, 886. 

4. The violation by a carrier of a statutory duty resulting in the injury of an em- 
ployee is negligence, per se, 886; 

(a) And requiring an employee to usff defective equipment is negligence on 
the part of the carrier, which becomes actionable in event of injury to such 
employee resulting therefrom,*886 ; 

(b) But the temporary substitution by a carrier of a "stub pilot" for the long 
pilot previously used, in order to install an automatic coupler, does not con- 
stitute actionable negligence, 888. 

ft. In an action for personal injury based upon a violation ol the federal Safety 
Appliance Acts the defense of contributory negligence is unimpaired, 888; 
(a) But the burden of proving contributory negligence is on the defendant, 
889; 

6. If an employee, in the course of his employment, enters between oars or 
steps between the rails in order to examine or to operate a coupler and is 
thereby injured, he is not chargeable, for this reason alone, with contributory 
negligence so as to preclude his recovery of damages, 889; 

7. In an action for personal injury the question of contributory negligence is or- 
dinarily one for the Jury, 880; 

(a) Knowledge and experience in the work performed are proper elements to 
be considered in determining what is contributory negligence, 880. 

8. In an action for personal ii^ury, the question of proximate cause ordinarily 
is one for the Jury, 830; 

(a) But where the facts are undisputed, and are such that all reasonable minds 
must reach the same conclusion, the question of the proximate cause of an 
injury is one of law, 830. 

9. In order to bring an action for personal injury within the purview of the federal 
Hours of Service Act or the federal Safety Appliance Acts, it is necessary that some 
causal relation or connection be established between a violation of the statute 
and the injury sustained, 881 ; 

(a) But if all the facts necessary to bring an action for personal injury within the 
purview of either of the Acts are stated in the declaration, it is immaterial 
that the statute itself is not described in terms therein, 881. 
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10. IirespectiTe of any statute, it is the duty of carriers to provide reasonably safe 
appliances and tools and to promnlgate and enforce efficient roles in the fnitherr 
ance of the safety of employees, 882; 

(a) But the mere promulgation of such rules without their enfoxoement will 
not protect a carrier from liability under a mandatory statute, 288. 

11. Where one of the grounds in a motion for a new trial is that the amount of fhe 
▼erdict is excessive, and the trial court has denied such motion, an appellate 
court, in passing upon an assignment of error based thereon, will not disturb 
the verdict on such grounds, unless the verdict is such as to shock its Judicial 
conscience or as to indicate that the Jury must have been unduly influenced in 
some way, or swayed by bias, prejudice, or passion, 283. 

12. In an action for personal injuries based upon a violation of the federal Safety 
Appliance Acts, evidence of such injury sustained by reason of the defendant's 
use in interstate commerce of cars so defective as to be incapiable of being 
coupled without some one going between them establishes a prima facie case, 
even though the precise nature of the defect is not disclosed, 288. 

18. Where the declaration in an action for personal injuries alleges that defendant 
was at the time of the accident engaged in operating a train in interstate com- 
merce, and that plaintiff was employed by defendant in such operation, it will 
be inferred, after verdict, that the train was moved by defendant, although not 
so alleged in terms, 288. 

14. The Acts are intended, not to^ increase the difficulty of securing compensation 
for injuries sustained by reason of defective appliances, but to decrease the 
number of instances in which such injuries occur, 288. 

1. In an action for personal injury based upon a violation of the fed- 
eral Safety Appliance Acts, the defense of assumption of risk is 
abrogated : 

That any employee of any such coximion carrier who may be 
injured by any locomotive, car, or train in use contrary to the pro- 
vision of this Act shall not be deemed thereby to have assumed the 
risk thereby occasioned, although continuing in the employment of 
such carrier after the unlawful use of such locomotive, car, or train 
had been brought to his knowledge. — Sec. 8, Act March t, 189S [^7 Stat, at 
£., SSI, SSi], 

* * * and such movement or hauling of such car [to the nearest 
awjnlahle repair point] shall be at the sole risk of the carrier, and nothing 
in this section shall be construed to relieve such carrier from liability 
in any remedial action for the death or injury of any railroad emjdoyee 
caused to such employee by reason of or in connection with the move- 
ment or hauling of such car with equipment which is defective or 
insecure or which is not maintained in accordance with the require- 
ments of this Act and the other Acts herein referred to; * * *. — 
See. 4, Act April 14, 1910 [96 Stat, at JDs, t98, t99,] 

Schlemmer v. Buffalo, R. & P. Ry. Co,, 220 U. S., 590. 
Supifeine Court, May 16, 1911. 
In the present case, the statute of Congress expressly provides 
that the employee shall not be deemed to have assumed the risk of 
injury if such Is occasioned by his continuing in^ the employ of 
the earner after the unlawful use of the car or train in the failure 
to provide automatic couplers has been brought to his knowl- 
edge. — Day, Justice, p. 596. 
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AUanHc Coast Line R. Co. v. V. S,, 168 Fed., 176. 

Circuit Court of Appeals, 4th Circuit, March 1, 1909. 
That the effect of section 8 is to change the relation of master 
and servant by abrogating the doctrine of assumption of risk, in 
so far as it relates to this class of cases, is, we think, well settled. — 
PrUckardy C, J., p. 180. 

Texas db Pacific By. Oo. v. Swearingen, 122 Fed., 193. 
Circuit Ciourt of Appeals, 5th Circuit, April 7, 1903. 
^ The passage by the Congress of the United States of the Act 
to promote the safety of travelers and employees unon railroads, 
etc., * * * clearly indicates the propriety ana necessity of 
modifying the terms and limiting the appUcation of the rules 
theretofore announced by courts of the nighest authority with 
reference to the doctrine of assumed risks. — McCormicJc, C. /., 
p. 205. 

St. Louis & S. F. R. Co. v. DeUc, 168 Fed., 931. 

Circuit Court of Appeals, 6th Circuit, March 3, 1908. 
And section 8 declares that t^e employee shall not be deemed 
to have assumed the risk occasioned by the failure of the railroad 
company to equip its cars as required by the second section. — 
Sever ens J C.J.fp. 936. 

St. Louis Cordage Co. v. Miller, 126 iFed., 496. 

Circuit Court of Apjpeals, 8th Circuit, November 12, 1903. 
The factory act of Missouri [2 Rev. Stat., 1899, sec. 6433] 
does not abolish the defense of assumption of risk in cases which 
fall under its provisions. In this respect it differs from the Act 
of the Congress of the United States [Act March 2, 1893, chap. 
196, 27 Stat, at L., 531, U. S. Comp. Stat., 1901, p. 3174], which 
requires cars engaged in interstate commerce to be equipped with 
automatic couplers. Congress in that Act expressly provided 
that in case the railroad companies failed to comply with its terms 
the employees should not be deemed to have assumed the risk 
thereby occasioned. — Sanborn, C. J., p. 509. 

Denver dk R. G. R. Co. v. ArrigM, 129 Fed., 347; Plummer v. 
Northern Pacific Ry. Co., 152 Fed., 206; U. S. v. Atlantic CoaM 
Line R. Co., 153 Fed., 918; Norfolk db W. Ry. Co. v. Hazdrigg, 184 
Fed., 828; Chicago, R. I. cfc P. Ry. Co. v. Brown, 185 Fed., 80; 
Nichols V. Chesapeake db 0. Ry. Co., 195 Fed., 913; Grand Trunk 
Western Ry. Co. v. Lindsay, 201 Fed., 836; Southern Ry. Co. v. 
Snyder, 205 Fed., 868; Cohy v. N(yrth Carolina Ry. Co., bl L. R. 
A., 817; Laken v. Lake Shore db M. S. Ry. Co., 94 N. E., 175; 
Winkler v. Philadelphia cfc R. Ry, Co,, 53 Atl., 90; AUen v. Tus- 
carora Valley R. Co., 78 Atl.,. 34; Montgomery V. Carolina db N. W. 
R. Co., 80 S. E., 83; Atlantic Coast Line R. Co. v. Whitney, 61 So., 
179; St Louis. L M. db S. Ry, Co. v. Neal, 78 S. W., 220; Galves- 
ton, 11, db S.A. Ry. Co. v. Kurtz, 147 S. W., 658; *Za Mere'v. 
Ry. Trans. Co* of Minneapolis, 146 N. W., 1068; Denver db R. G. 
R. Co. V. Gannon, 90 Pac, 853; Luken v. Lake Shore db M. 8. 
Ry. Co., 154 ni. App., 650; Dailey v. Southern Ry. Co., C. C, E. 
D. Tennessee, Jan. 10, 1911, Sanford D. J. [unreported]. See 
also St. Louis, 7. M. db 8. Ry. Co. v. McWhirter, 140 S. W. 672. 
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Per Contra: 

CUvelandy C. C. A St. L. Ry, Co, v. Bakery 91 Fed., 224; Johnson y. Southern 
Padfie Co., 117 Fed., 462. 

— (a). And assnmption of risk is not to be charged against a plaintiff 
under the name of contributory negligence. 

SeTdemmer v. Buffalo, R. dk P. By, Co., 205 U. S., 1. 
Supreme Court, March 4, 1907. 
the preliminary conduct of getting into the dangerous 
employment or relation is said to be accompanied by assumption 
of the risk. The act more immediately leading to a specific acci- 
dent is called negligent. But th3 dinerence between the two is 
one of degree rather than of kind; and when a statute exonerates 
a servant from the former, if at the same time it leaves the defense 
of contributory negligence still open to the master, a matter upon 
which we express no opinion, tnen, unless great care be taken, 
the servant's rights willbe sacrificed by simply charging him with 
assimiption of the risk im.der another name. — HoTufieSf Justice, 
pp. 12-13. 

Chicago Junction By. Co. v. King, 169 Fed., 372. 

(Srcuit Court or Appeals, 7th Circuit, February 3, 1909. 
The statute would be honored only in its breach if the same 
facts that would defeat the employee imder the conunon-law rule 
of assmned risk can be used to defeat him under the name of con- 
tributory negligence. — Baker, C. J., p. 377. 

Southern Pacific Co. v. AUen, 106 S. W., 441. 

Court of Civil Appeals of Texas, December 4, 1907. 

If, in cases where the same facts which would make out the 
defense of assumed risk (were such defense not abolished) would 
abo constitute the defense of contributory negligence, the latter 
defense should be allowed to prevail, the humane and beneficent 
purpose of Congress would in a large number of cases be rendered 
abortive. Therefore, as a statute should be so construed as to 
accomplish its evident intention and purpose, we are of the 
opinion that the Act, in abolishing the defense of assumed risk, 
did away with aiiy other defense, though of a diflferent name, which 
would be constituted by identically the same facts which go to 
establish that of assumed risk. — NeiU, J., p. 446. 

See also Cfrand Trunk Western By Co. v. Lindsay, 201 Fed., 836. 

2« "Assnmption of risk" defined and distinguished from contribntory 
negligence : 

ScMemmer v. Buffalo, B. <k P. By. Co., 205 U. S., 1. 
Supreme Court, March 4, 1907. 
Assumptioif of risk in this broad sense obviously shades into 
n^ligence as comnionly understood. * * ♦ Tho preliminary 
conduct of getting into the dangerous employment or relation is 
said to be accompanied by assumption of the risk. The act more 
immediately leaoing to a specific accident is c^ed negligent. — 
Holmes, Justice, p. 12. 

ScUemmer v. Buffalo, B. <fc P. By, Co., 220 U. S., 590. 
Supreme Court, May 15, 1911. 
In the absence of statute taking away the defense, or such 
obvious dangers that no ordinarily prudent person would incur 
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them, an employee is held to assume the risk of the ordinuy 
dangers of the occupation into which he is about to enter, and 
also those risks and dangers which are known, or are so plainly 
observable that the employee may be presumed to know of them, 
and if he continues in the master's employ without objection, he 
takes upon himself the risk of injury from such defects. Ghoc- 
taWf 0. <b 0. R. Co. v. McDade, 191 U. S., 64, and former cases 
in this court therein cited. 

Contributory negligence, on the other hand, is the omission 
of the employee to use those precautions for his own safety which 
ordinary prudence requires. — Day, Justice, p. 596. 

Norfolk db W. By. Co, v. Hazdrigg, 170 Fed., 551. 

Circuit Court of Appeals, 6th Circuit. April 19, 1909. 
The assumption of those risks of tne employment which are 
known to him, or would be known bjr the exercise of common 
intelligence, is a term of the contract with his employer, and con- 
tinues to be so from the beginning. 

If a new risk becomes apparent, he may refuse to go on until 
it is removed. It is not a risk which he had assumed. If he does 
go on, he is deemed to have assumed the new risk also, and the 
original contract is modified to that extent, and the employer will 
understand that the employment is to continue upon the new con- 
ditions. The Safety Appliance Act eUminates this element of 
assumption of risk from the contract of emplo5rment when the risk 
arises from the nonperformance of the duties imposed by the Act 
upon the employer. Contributory negligence is a different matter. 
It consists of mutual faults, the concurrence of which causes the 
mischief. In a case like this the fault of the employer consists 
in the creation of, or permitting the continuance of, a condition 
of danger; the fault of the employee .is that, seeing the dangerous 
condition^ he does not conduct himself with reasonable prudence 
to avoid mjury. His contributory negligence is wholly alien to 
the contract of employment. The contract is not atfected by 
the circumstance of the accident. The latter is an incident occur- 
ring during its execution. — Severens, G. J., pp. 553-554. 

(a). Assimiption of risk presupposes knowledge of> or the means of know- 
ing, the manner in wMch the work involved is done : 

Voelker v. Chicago, M. & St P. By. Co., 116 Fed., 867. 

Circuit Court, Northern District of Iowa, June 16, 1902. 
When the claim is made that an employee has assumed thd 
risk caused by the manner in which the business of the master 
is conducted, it must be shown that the employee knew, or had 
means of knowing, the manner in which the work was done, so 
that the inference may be fairly drawn IfLat by continuing in 
the emplov of the master, having knowledge, or its equiva^nt, 
of the risks to which he would be subjected, he intended to 
assume such risks. — Shiras, D. J., p. 875. 

(b). Working on defective cars does not constitute assumption of risk: 

Chicago, M. <fc Si. P. By. Co. v. Voelker, 12^ Fed., 522. 
(Srcuit Court of Appeals, 8th Circuit, March 26, 1904. 
Of this evidence it is sufficient to say that, working imder 
such circumstances with a car in use contrary to the congres* 
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sional Act does not, in tte presence of section 8, amount to an 
assumption of the risk arising therefrom, and the court very 
properly iustructed the jury to that effect. — Van Devanter, G. J., 
p. 630. 

(c). An employee's continuance in the service of a carrier after the 
existence of a particular defect is brought to his knowledge does 
not constitute assumption of risk. 

J7. 8. V. Baltimore <Sb 0. B. Co,, 170 Fed., 456. 

District Court, Western District of Pennsylvania, May 17, 1909. 
There is another phase of the Act to which it is perhaps not 
necessary to call your attention here — that is, that a railway 
employee does not assume the risks occasioned by continuing 
in the employ of a railroad company after knowledge of defects 
on the cars or the failure of the railroad company to keep its 
cars equipped as provided by the Act. This law changed the 
common taw with respect to that. — Orr, D. J., p. 458. 
Oreerdee v. Southern Ry. Co., 30 S, E., 115. 

Supreme Court of North Carolina, May 26, 1898. 
Congress has enacted that self-couplers should be. used. 
For their lack, this plaintiff was injured. It is true the defend- 
ant replies that the plaintiff remained in its service knowing it 
did not have self-couplers.^ If that were a defense, no railroad 
company would ever be liable for failure to put in life-saving 
devices, and the need of bread would torce employees to con- 
tinue the annual sacrifice of thousands of men. But this is not 
the doctrine of ** assumption of risk.'' That is a more reasonable 
doctrine^ and is merely that when a particular machine is defec- 
tive or mjured, and the employee Imowing it continues to use 
it, he assumes the risk. That doctrine has no application where 
the law requires the adoption of new devices to save life or limb 
(as self-couplers), and the employee, either ignorant of that 
fact or expecting daily compliance with the law, continues in 
service with the appliances formerly in use. — Glark, J., p. 116. 

Winkler v. Philaddphia db R, Ry. Co., 53 Atl, 90. 
Superior Court of Delaware, June 10, 1902. 

The law manifestly contemplates that the car shall be so 
equipped that the couplirg shall actually be made automatically 
and if not so equipped the plaintiff did not assume the risk arising 
therefrom, even though he continued ia the employment of the 
companv after such unlawful use of the cars had come to his 
knowledge. — Lore, Ch. J., p. 92. 

Philadelphia dh R. Ry. Co. v. WinJcler, 56 Atl,, 112. 
Supreme Court of Delaware, June 19, 1903. 
Applyi:^g to this case the principle thus announced, we are 
of the opinion that the court below correctly charged that 
**The law manifestly contemplates that the car shall be so 
equipped that the coupling shall actually be made automatically; 
if not so equipped the plaintiff did not assume the risk arising 
therefrom, even though he continued in the employment of the 
companv after such unlawful use of the cars had come to his 
knowledge." — Boyce, J., p. 114. 

But see Chicago, M. db St. P. Ry. Co. v. Vodker, 129 Fed., 522. 

50611—15 ^15 
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8. In an action for personal in jury » tlie burden of proving negligence 
is on the plaintiff. 

WinJcler v. PhUaddphia db R. Ry. Co., 53 Atl, 90. 
Superior Court of Delaware, June lO, 1902. 
This action is based upon the negligence of the defendant 
company. Such negligence is never presumed, but must be 
proved; to entitle we plaintiff to a verdict. The burden of 
proving such negligence is upon the plaintiff. — Lore, Oh. J., pp. 
91-92. 

Philadelphia & R. Ry. Co. v. Winkler, 66 AU., 112. 
Supreme Court of Delaware, June 19, 1903. 
It was claimed by the plaintiff that at the time of the acci- 
dent he was engaged m moving interstate traffic for the defend- 
ant company witn an engine and tender not equipped according 
to the statutory requirement. The burden oi proof was upon 
him to show this. — Boyce, J., p. 114. 

4. The violation by a carrier of a statntory duty resulting in the 
injnry of an employee is negligence per se : 

Campbell v. SpoJcane cfe 1. E. R. Co.. 188 Fed., 516. 

Circuit Court, Eastern District of Washington, April 17, 1911. 
When a statute is designed to protect a particular class of 
persons against a particular class oi injuries, a violation of the 
statutory duty constitutes negligence per se, whenever one of 
the protected class is injured from a cause against which the 
statute was designed to protect him. — RudJcin, D. J., pp. 617-518. 

See also Grand Trunk Western Ry. Co, v. Poole, 93 N. E., 26; 
La Mere v. Ry. Tr ns. Co. of MnneapoUs, 145 N. W., 1068; St. 
Louis, 7. M. cfe 8. Ry. Co. v. 'McWhirter, 140 S. W. 672; NashviUe, 
C. dk St. L. Ry. Co. v. Henry, 164 S. W., 310. But see St. Louis, 
L M. cfe S. Ry. Co. v. McWhirter, 229 U. S., 265. See also: 

ShoJioney v. Quincy, 0. db K. C. Ry. Co., 1-22 S. W., 1025. 
Supreme Court of Missouri, November 27, 1909. 

Whilst the Leeds coupler, as it was being used in the case 
now before us, was an automatic coupler and did not require 
the switchman to go between the cars, vet because it woulci not 
couple automatically with one of its kind it did not measure 
up to the standard prescribed by the Act of Congress. But an 
act is not per se negligence at common law because it fails to 
meet the requirement of a statute. * * * So, although the 
Leeds coupler may have come under the ban of the Act of Con- 
gress, yet unless it could be shown to have not been reasonably 
safe for the uses to which it was put, it furnished no cause of 
action for the plaiatiff in this case. — VaUiant, J., p. 1035. 

— (a). And requiring an employee to use defective equipment is neg- 
ligence on the part of the carrier, which becomes actionable in 
event of injury to such employee resulting therefrom. 

Southern Ry. Co. v. Carson, 194 U. S., 136. 
Supreme Court, April 18, 1904. ^ 

The trial court in one of its instnictions set forth this pro- 
vision, and told the jurv that if they found the railway company 
was engaged, and these^cars were bemg used, in interstate traffic. 
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and that they were not equipped with the automatic couplers 
required, such failure was negfigence; and it was further charged 
that railroads were required to keep their appliances in safe and 
suitable order. * * * By this ruling no n£^ht specifically set 
up or claimed under the Act of Congress by defendant bdow was 
decided against. There w^ no pretense that the Act of Congress 
provided that the automatic couplei*s need not be kept in order, 
and whether the cars in question were used in moving interstate 
traffic and whether the coupling appliances were defective or not, 
were facts left to the jury and determined by their verdict. The 
recovery was no>t sought on the single ground of want of safe 
appliances. That was important in its connection with CarsJn's 
bemg ordered to ^o between the cars, and it was negligence while 
he was obejdng tnat order, which was chiefly relied on. — FvUer 
Chief Justice J pp. 140-141. 

VoeUcer v. Chicago, M. cfe St. P. By. Co., 116 Fed., 867. 

Circuit Court, Northern District of Iowa, June 16, 1902. 
Subjecting an employee to risk life and limb by calling 
upon him to use appliances which have become defective and 
inoperative through the failure to use proper care on part of 
the master is certainlv negligence, which will become actionable 
il injury results therefrom to the emplojee, and liability therefor 
can not be avoided by the plea that if the company was thus 
guilty of actionable negligence in this pai'ticular it can not be 
held responsible therefor because it was guilty of another act of 
negligence which aided in causing the accident. — Shims, D. J., 
p. 876. 

OreenUe v. Southern By. Co.. 30 S. E., 116. 

Supreme Court of Nortn Carolina, May 26, 1898. 

In any aspect of this case, the defendant is liable, whether 
the plaintiff was or was not guilty of cx)ntributory negligence; 
for the negligence of the defendant in not having'self-couplers, 
and in sending a man to couple cars at all, was a continuing neg- 
ligence, which existed subsequent to the contributory negligence, 
if there had been any, of the plaintiff, and was the proximate 
cause — the causa causaris — of the injury. — Clark, J., p. 115. 

Troder v. Southern Ry. Co., 32 S. E., 550. 

Supreme Court ol North Carolina, March 21, 1899. 

It has been heretofore held, in Oreenlee v. Railway Co.^ 30 
S. E., 115, that failure of a railroad company to equip its freight 
cars with modem self-coupling devices is negligence per se^ con- 
tinuing up to the time of an injury sustained by an employee in 
coupling cars by hand, and renders the company liable, wnether 
such employee was negligent in the manner of making the coup- 
ling or not. The same ruling had been previously made as to the 
duty of furnishing automatic car couplers on passenger trains in 
Mason v. Railroad Co., 16 S. E., 698. — ClarJc, J., p. 550. 

Ehnore v. Seaboard Air Line Ry. Co., 41 S. E., 786. 
Supreme Court cf North Care Una, June 13, 1902. 

This proposition is settled in the cases above cited, to wit, it 
is the duty of the defendant to use automatic couplers, and if, on 
failure so to do injury occurs to an employee which would not 
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have happened if there had been a coupler, this is a continuing 
negligence en the part of the emplc jer, which cuts eft the defense 
of c( ntributory negligence; such failure being the eau9a eataans — 
ClarJCy J., p. 787. 

Grand Trunk Western By. Co. v. lAndsay, 201 Fed., 836; Winkler v. 
Philadelphia cfe R. Ry. (7o., 53 Atl., 90; Philadelphia A R. Ry, Co. 
V. Winkler, 56 Atl., 112; GalvesUm H. ik 8. A. Ry. Co. v. Kurtz, 
147 S. W., 658. 

— (b). But the temporary rebstitation by a carrier of a ''stib pilot** 
for the long pilot preriovaly used, in order to install an automatic 
conpler, does not constitute actdonablo nogligenco. 

Briffffs V. Ohtcago <t N. W. Ry. Co,, 125 Fed., 745. 

Circuit Court of Appeals, 8th Circuit, October 2«, 1908. 
It was its duty, or at least its privilege, to equip its engine. 
as it did, with an automatic coupling appliance, which it could 
cnly do by removii^ the long pilot ana substituting a shorter one. 
The shorter pilct which it adopted was then in general use on 
other roads, and was regarded as a reasonably safe appliance, and 
at the time of the accident it was in nowise out of repair. As a 
general rule, a railroad company is not required to use upon all 
cf its cars tlie safest possible appliances, or those of the latest and 
most improved pattern, but is at liberty to make use of such 
appliances as are at the time in general use on other well-mani^ed 
railroad*^, and are of the kind that are r^arded as reasonably 
safe. [Northern Paeifie R. Co. v. Blake, 63 Fed., 45.] In the case 
in hand it appears that stub pilots are in general use, and are the 
only cues tnat can be successfully employed when engines are 
fitted with automatic couplers, m what respect, then, was the 
defendant company guilty of any negligence t Counsel for the 
plaintiff in error says that he concedes that the company was not 
negligent in leaving its road imfenced, but he suggests that as the 
engine in auestiun happened to be employed at the time in what 
is termed "open-range country," where cattle roamed at will, the 
defendant company was neglig^t in removing the long pilot and 
substituting a shorter one. We can not adopt this view. As 
loccmttive engines are liable to be used on any portion cf a rail- 
road, and as they may be needed at any moment to handle inter- 
state traffic, we think that an interstate carrier like the defendant 
company is entitled to have sll of its engines so equipped that they 
may at any time be used in such service without violation of the 
Act of C« ngresp, and that it can not be found guilty of negligence 
in so doing. — Thayer, C. J., p. 747. 

« In an action for personal injnry based npon a violation of the 
federal Safety Appliance Acts, the defense of contributory negli- 
gence is unimpaired: 

ScJdemmer v. Buffalo, R. dk P. Ry. Co., 220 U. S., 690. 
Supreme Court, Majr 15, 1911. 
But there is nothing in the statute absolving the employee 
from the duty of using ordinary care to protect himseli from 
injury in the use of the car with the appUances actually fur- 
nished. In other words, notwithstanding the company failed 
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to comply with tlie statute, the employee was not for that 
reason absolved from the duty of using ordinary care for his 
own protection under the circumstances as they existed. This 
has been the holding of the courts in construing statutes enacted 
to promote the safety of employees. {Citing cases]. — Day, Ju9- 
HeCf pp. 596-597. 

Denver & B. G. J2. Co. y. Arrighi, 129 Fed., 347; Toledo^ St. L. & 
Tf. 22. Co. V. Gordon J 177 Fed., 152; Povvla/r v. Minneapolis ^ 
St. p. dh S. S. M. By. Co., 141 N. W., 798; Dailey v. Southern By. 
Co., C. C, E. D. Tennessee, Jan. 10, 1911, Sanford, D. J. 
[unreported]. But see Johnson v. Great Norffiem By. Co., 178 
Fed., 643. 

— (a). But the burden of provius^ ooutributory Uies^ligeiioe is on the 
de|o^d%nt. 
Wivihler v. PhUaddpUa dk B. By. Co., I» Ail., 90. 

6. If an employee, in the course of his ev(iployinent, epters between 
cars pr steps between the rails in order to examine or to operate 
a coupler and is thereby injured, he ^ not chargeable, for this 
reason alone, with contributory negligence sq as to preclude his 
recovery of damages. 

ScKUmmer y. Buffalo. B. cfe P. By. Co., 205 U. S., 1. 
Supreme Court, March 4, 1907. 
We are clearly of opinion that SchlemmerVi rights were in 
no way impaired by his getting between the rails and attempting 
to couple tiie cars. So far he was saved by the provision that 
he did not assume the risk. — Holmes, Justice, pp. 13-14. 

Chicago, B. I. cfe P. By. Co. v. Brawn, 229 U. S., 317. 
Supreme Court, June 10, 1913. 
The movement of trains reainres prompt action, and we 
can not hold that as a matter of law Brown, m leaning forward 
to remove a pin which would have yieldea to his effort, was 
^Ity of negligence because he did not anticipate that his foot 
ihight slip and be caught in on open frog rail of which he had or 
could be charged with knowle^e. The case is within the ruling 
in Texas <k Pacific By. Co. v. narv^, 228 U. S., 319. — McKenna, 
Justice, pp. 321-322. 

AWbBfc <fc W. By. Co. v. Hazdrigg, 184 Fed., 828; Chicago, B. I. 
cfe P. By. Co. V. Brown, 185 Fed., 80; Nichols v. Chesapeake 
dk 0. By. Co., 195 Fed., 913; Grand Trunic Western By. Co. y. 
Lindsay ^01 Fed., 836; St. Louis, I. M. dk S. By. Co. v. YorJe, 
123 S. W., 376; Johnston y. Chicago Great Western By. Co., 
164 S. W., 260; Kansas City, U. cfe B. B. Co. v. FJippo, 35 So., 
4&7; fi^pro^ttc v. Wi^omAn tksAral By. Co., 116 N. W., 104. See 
alao Grand TninM Western By. Oo. v. Po^k, 93 N. £., 2fi; Buck- 
lew V. Central lauxk By. Co., 21 N, W., 103* 

Per Contra: 

ToUdo, 8t. L. <fe W. R. Co. v. Oordon, 177 Fed., 162. See alao Gilbert v. Burling- 
UmC.R.de N. Ry. Co., 128 Fed., 529; 8vUU v. Choctaw^ 0. A O. R. Co., 144 
Fedy 668; Union Pacific R. Co. v. Brady, 161 Fed., 719; Norfolk <fe W. Ry. Co. 
y. £to2e2rij7a (1st appeal), 170 Fed., 561. But see VMcago, B. A Q. Ry. Co. v. 
CT. «.,211Fed., 12. 
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7. In an action for personal injnry the qnestion of contributory negli- 

gence is ordinarily one for the jury. 

Dmegan v. BalHmare db N. Y. Ry. Co., 165 Fed., 869. 

Circuit Court of AppealSi 2nd Circuit, November 16, 1908. 

Without attempting to differentiate between the defense 
of assumption of the risk, which can not be set up in an action 
based upon the Safety Apphance Law^ and the defense of con- 
tributory negligence, it is sufficient to say that the question of 
contributory negligence here was one for the jury. * ♦ * 

It was peculiarly within the province of tne jury to look 
into all the lacts andf circuir stances and determine whether the 
plaintiff used the ordinary care required of him in carrying out 
the order which was given him. — ffoyes, (7. /., p. 872. 

Johnson v. OreaJt Northern By. Go.. 178 Fed., 643; Chicago, R. L 
dk P. Ry. Co. V. Brown, 185 Fea., 80; Nichols v. OhiBBapedke <k 
0. Ry. Co., 195 Fed., 913; Grani Trunk Western Ry. Co. v. 
PodU, 93 N. E., 26; La Mere v. Ry. Trans. Co. of Minneapolis, 
145 N. W., 1068; Brady v. Kansas City, St. L. dk C. R. Co., 
102 S. W., 978; St. Louis, I. M. cfe S. Ry. Co. v. YorJc, 123 
S. W., 376; Johnston v. Chicago Great Western Ry. Co., 164 
S. W., 260. 

(a). Knowledge and experience in the work performed are proper 
elements to be considered in determining what is contributory 
negligence. 

Norfolk dk W. Ry, Co. v. Hazelrigg, 184 Fed., 828. 

8. In an action for personal injury, the question of proximate canse 
. ordinarily is one for the jnry: 

Donegan v. Baltimore dk N. Y. Ry. Cfe., 165 Fed., 869. 

Circuit Court of Appeals, 2na Circuit, November 16, 1908. 
It is generally tne province of the jury to determine the 
proximate cause of an injury. * * * It was for the jury to 
determine whether the failure of the defendant to e<][uip the cars 
with the appliances required by the statute was, in view of all the 
facts and circumstances, a proximate cause of the acdident. — 
Noyes, C. J., pp. 871-872. 

Erie R. Co. v. Russeia,l83 Fed., 722; Grand Trunk Westmh Ry. 
Co. V. Poole, 93 N. E., 26; La Mere v. Ry. Trans. Co. of Min- 
neapolis, 145 N. W., 1068; jThombro v. Kansas City, M. dk O. 
Ry. Co., 139 Pac., 410; Devine v. Illinois Central M. Co., 166 
lU. App., 369; Snyder v. Southern Ry. Co., C. C, E. D. Tennessee 
Jan. 21, 1910. Sanford, D. J. [unreported]. 

— (a). Bnt where the facts are nndispnted, and are snch that all rea- 
sonable minds mnst reach the same conclnsion, the qnestion of the 
proximate oanse of an injnry is one of law. 

Devine v. CUcago dk O. R. R. Co., 102 N. E., 803. 
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9. In order to bring an action for personal injury within the purview 
of the federal Hours of Service Act or the federal Safety Appliance 
Acts, it is necessary that some causal relation or connection be 
established between a violation of the statute and the injury 
sustained. 

Detnne v. Ohicago cfe 0. R. R. Co., 102 N. E., 803. 
Supreme Court of Illinois. June 18, 1913. 
But the locomotive had no brake. It could only be stopped 
by reversing the lever. This imparted a swaying motion to it, 
which, in connection with the defective track, caused the derail- 
ment, and the deceased was jostled from the footboard after the 
locomotive got off the rails. Under these facts, the direct and 
proximate cause of the injury was the derailment of the loco- 
motive, and the derailment was an independent cause, not in any 
way connected with the defect in the coupling appliances, that 
that caused the injury. If the failure to have the locomotive 
equipped with an automatic coupler such as is required by the 
statutes does no more tiian to bring about a condition which 
makes the injury possible by the intervention of some other dis- 
connected cause, then the negligence complained of is not the 
proximate cause of the injury. It seems to us that the most 
that can possibly be said of the negligence charjged in the declara- 
tion is that it produced a condition which, bemg operated upon 
bv other disconnected acts of negligence, caused the injury com- 
plained of. — VickerSy /., p. 807. 

Dodge x. Chicago Oreai Western Ry. Co., 146 N. W., 14; DaUey v. 
Sovihem Ry. Co., C. C, E. D. Tennessee, Jan. 10, 1911, San- 
ford, D. J. [unreported]. See also St Louis, I. M. dk S. Ry, Co. 
V. McWhirter, 229 U. S., 266; Schweig v. Chicago, M. <k St. P. 
Ry. Co., 206 Fed., 96; Osborne^ s Adm*r, v. Cincmnati, N. 0. cfe 
T.P, Ry. Co., 164 S. W., 818. 

— (a). But if all the facts necessary to bring an action for personal 
injury within the purview of eitiier of the Acts are stated in the 
declaration, it is immaterial that the statute itself is not described 
in terms therein. 

Vodker v. Chicago, M. dk St. P. Ry. Co., 116 Fed., 867. 

Circuit Court, Northern District of Iowa, June 16, 1902. 
As matter of pleading, it certainly can not be said that in 
order to base a right of recovery on the provisions of the statute 
it was necessary to cite the statute or its provisions in the peti- 
tion. ♦ ♦ ♦ It was not necessary, nor, indeed, permissible, 
imder the rules of pleading that the petition should set forth the 
law which had been violated. — Shiras, D. J., p. 871. 

Missouri Pacific Ry. Co. v. Brinkmeier, 93 Pac, 621. 
Supreme Court of Kansas, April 6, 1907. 
it is unnecessary to specificallv mention this Act of Congress 
in a cause of action preoicated tnereon. It is sij^cient if the 
pleading contains facte which would suggest to a person familiar 
with such Act that its provisions had been violated.-^^otief, 
J., p. 622. 
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Attm Y. Tuscarora VaOey R. Co., 78 AtL, 34. See also Grand TVunk 
Hestem By Co. v. Ltndsey, 233 U. S., 42. But see t^wU v. 
Penntyhania R. Co., 69 Afl., 821. 

10. Irrespective of any statute, it is tke duty ef oamefs to provide 
reasonably safe appliances and tools and to promiilgate and 
enforce ef&cient mles in tke fnrtberaace of the safety of employees : 

WifMer v. Philadelphia db R. Ry. Co., 53 Ad., 90. 
Superior Court of Delaware, June 10, 1912. 
it is the duty of the master to provide for his employees a 
reasonably safe place in whidi to work and reasonably safe tools 
and appliances with which to work, and also to keep them in a 
reasonabbr safe condition. The place, toob and macninery need 
not be of the best, nor of the latest pattern, nor of the most 
improved kind, but must be reasonably safe and adapted to the 
purpose for which ihey are to be used. If the master fails to 
perform his duty, and injury results from such failure alone, he 
IS liable. It is the duty of the master to make, poromulgate, and 
enforce proper rules for the government of his business miere it is 
so large or complicated as to make his supervision impracticable. — 
Lore^ Ch. J,, p. 91. 

— (a). Bat the mere promnlgration of sncli mles without tbeir enforce- 
ment, will not protect a carrier from liability nnder a mandatory 
statute. 

Bur1u> V. Minneapolis cfe St L. Ry, Co., 141 N. W., 800. 
Supreme Court of Minnesota, May 9, 1913. 
It is plain that the promulgation of rules, which are allowed 
to remain imenf orced and dormant until invoked as a shield in a 
lawsuit, is then to be given scant consideration, and will not 
serve to protect from liability for failure to comply with a man- 
datory statute. — HoU, J., p. 803. 

Popplar V. Minneapolis, St. P. & 8. S. M. Ry. Co., 141 N. W., 798. 

Sunreme Court of Minnesota, May 23, 1913. 

Ordinarily the violation by an employee of a rule of the 

employer, made for the protection of employees, constitutes 

negligence per se. But this doctrine is not an absolute one. It 

Jields to practical necessity, 188 N. W., 974; 131 N. W., 329.] 
f the employer has himself failed to comply wilJi some require- 
ment of law and such failure makes it impossible for the employee 
to do his work in tiie usual way, this ma^ excuse him in the viola- 
tion of such a rule. It does excuse him if he follows a method of 
doing the warj^ which is the only method reasonably practicable 
under these circumstances, or which is a method wluch a reason- 
ably prudent man would loOow. ^^-Hollank, J., p. 800. 

See also Sprague v. Wisconsia^ Ceniiral Ry. Co., 116 N. W., 104; 

Brady v. Kansas Oity.SU L. dk C. R. Co., 102 S. W., 978; St. 
. Louis I. M. db S. Ry. Go. v. ror*. 123 S. W., 376; Yost v. Union 

pacific R. Co., 149 S. W., 577; Thombro v. Kansas OUy, M. cfe O. 

Ry. Co., 139 Pac, 410. See also CT. flf. v. lOinm Central R. Co.; 

180 Fed., 630; Steams v. Ohioagot R. J. <fc P. Ry. Co., 148 N. W., 

128. 
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11. Where one of the grounds in a motion for a new trial is that 

the amonnt of the verdict is excessive, and the trial court has 
denied such motion, an appellate conrt, in passing upon an as- 
signment of error based thereon, will not disturb the verdict on 
such grounds, unless the verdict is such as to shock its judicial 
conscience or as to indicate that the jury must have been unduly 
influenced in some way, or swayed by bias, prejudice, or passion. 

Atlantic Coast Line R. Co. y. Whitney ^ 61 So., 179« 

12. In an action for personal injuries based upon a violation of the 
federal Safety Appliance Acts, evidence of such injury sustained 
by reason of the defendant's use in interstate conunerce of can 
so defective as to be incapable of being coupled without some 
one going between them establishes a prima facie case, even 
though the precise nature of the defect is not disclosed. 

Norfolk cfe W. B. Co. v. Hazdrigg, 184 Fed., 828. 

13. Where the declaration in an action for personal injuries alleges 
that defendant was at the time of the accident engaged in operat- 
ing a train in interstate commerce, and that plaintifF was em- 
ployed by defendant in such operation, it will be inferred, after 
verdict, that the train was moved by defendant, although not 
so alleged in terms. 

Orani Trunk By. Co. y. Lindsay, 201 Fed., 836. 

14. The Acts are intended, not to increase the difficulty of securing 
compensation for injuries sustained by reason of defective appliancesi 
but to decrease the number of instances in which such injuries 
occur. 

Chicago, B. I. db P. By. Co. v. Brown, 185 Fed., 80. 
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THE 6AFiTT APl^LIAlTCE ACTS. 

Act of March i^ 1893 [27 Stat, at Ii., 53 1], as amended by 
Aci of Apnl 1, 1896 [29 Stat, at Ii., 85]. 

AN ACT To promote the safety df etiployees and'^travders upon 
railroads by cpmpelliiig common carriers engaged in interstate 
commerce to equip their cars with automatic couplers and con- 
tinti!6u3 biaked and their locomotives with driving-wheel brakes, 
and fot other purposes: 

Be U Enacted hy the Senate and House of Representativea 
of (He ThvUed States of America in Congress assembled, 

That from and after the first day of January, ®ig^t6®'i|B2'2&t»ijM? 
hundred and ninety-eight, it shall be unlawful for any 
common carrier epgaged in interstate comihefce by rail- 
road to use on lis line any locomotive engine in moving 
interstate traffic not equipped with a power driving- 
wheel brake and appliances for operating the train-brake 
system, or to run any train in such traffic after said date 
^at has not a sufficient number of cars in it so equipped 
wi'th power or train brakes that the engineer on the loco- 
motive draining such train can control its speed without 
re<iuiring brakemen to use tlie common hand brake for 
llhat purpose. 

^Ed. 2. That oh and after the first day of January, ^p^™*"« 
eighteen hundred and ninety-eight, it shdl be unlawful 
for Any such conimon carrier to haul or permit to be 
hauled or used on its line any car used in moving interr 
state traffic not equipped with couplers coupling auto- 
matically by impact, and which can be uncoupled without 
the necessity of men going between the ends of the cars. 

Sec. 3. Hiat when any person, firm, company, or corpo- nir^SrtSr*iS 
ration engaged in interstate commerce by railroad shall ^»», ^ "^^^Z* 

,*^, ** can axmi oonxiect- 

nave equipped a sufficient number of its cars so as to com- ^g uimb or mp- 
ply with the provisions of section one of this Act, it may 
lawfully refuse to receive from connecting lines of road or 
shippers any cars not equipped sufficiently, in accordance 
with the first section of this Act, with such power or train 
brakes as will work and readily interchange with the 
brakes in use on its own cars, as required by this Act. 

Sec. 4. That from and after the first day of July, eight- i^^aSST "^ 
een hundred and ninety-five, until otherwise ordered by 

237 
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the InteiBtate Commerce Commission, it shall be unlawful 
for any railroad company to use any car in interstate 
commerce that is not provided with secure grab irons or 
handholds in the ends and sides of each car for greater 
security to men in coupling and uncoupling cars. 

st^a i*diBwi ^^^* *• T^^^ within ninety days from the passage of this 
ban for fnn^tAct the American Railway Association is authorized 

hereby to designate to the Interstate Commerce Commis- 
sion the standard height of drawbars for freight cars, 
measured perpendicular from the level of the tops of the 
rails to the centers of the drawbars, for each of the several 
gauges of railroads in use in the United States, and shall 
fix a maximum variation from such standard height to be 
allowed between the drawbars of empty and loaded cars. 
Upon their determination being certified to the Interstate 
Commerce^ Commission, said Commission shall at once 
give notice of the standard fixed upon to all common car- 
riers, owners, or lessees engaged in interstate commerce in 
the United States by such means as the Commission may 
deem proper. But should said Association fail to deter- 
mine a standard as above provided, it shall be the duty 
of the Interstate Commerce Commission to do so, before 
July first, eighteen hundred and ninety-four, and imme- 
diately to give notice thereof as aforesaid. And after July 
first, eighteen hundered and ninety-five, no cars, eithei^ 
loaded or unloaded, shaU be used in interstate traffic which 
do not comply with the standard above provided for. 

Ptfuatj. Sec. 6. [As amended April 1, 1896] That any such 

conmion carrier using any locomotive engine, running any 
train, or hauling or permitting to be hauled or used on its 
line any car in violation of any of the provisions of this 
Act, shall be liable to a penalty of one hundred dollars for 
each and every such violation, to be recovered in a suit or 
suits to brought by the United States district attorney 
in the district court of the United States having jurisdic- 
tion in the locality where such violation shall have been 
committed ; and it shall be the duty of such district attor-. 
ney to bring such suits upon duly verified information 
being lodged with him of such violation having occurred; 
and it shall also be the duty of the Interstate Commerce 
Commission to lodge with the proper district attorneys in- 
formation of any such violations as may come to its knowl- 

Ezeeptions. edge: Provided, That nothing in this Act contained shall 
apply to trains composed of four-wheel cars or to trains 
composed of eight-wheel standard logging cars where the 
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height of such car from top of rail to center of coupling 
does not exceed twenty-five inches, or to locomotives used 
in hauling such trains when such cars or locomotives are 
exclusively used for the transportation of logs. 

Sbo. 7. That the Interstate Commerce Commission may gtSe^Q^SwS 
from time to time upon full hearing and for good cause 222^"^^ S 
extend the period within which any common carrier shall ^*^^^^ 
comply with the provisions of this Act. 

Sbo. 8. That any employee of any such common carrier ^SmSd^ ISJ 
who may be injured by any locomotive, car, or train in use JS5}JJS[.'*' *^ 
contrary to the provision of this Act shall not be deemed 
thereby to have assumed the risk thereby occasioned, 
although continuing in the employment of such carrier 
after the xmlawful use of such locomotive, car, or train 
had been brought to his knowledge. 

Act of Hareh 2, 1903 [32 Stat, at L., 043]. 

AN ACT To amend an Act entitled ''An Act to promote the safety 
of employees and travelers upon railroads by compelling common 
carriers engaged in interstate commerce to equip their cars with 
automatic couplers and continuous brakes and their locomotives 
with driving-wheel brakes, and for other purposes," approved 
March second, eighteen hundred and ninety-thiee, and amended 
April first, eighteen hundred and ninety-cdx. 

Be U enacted by the Senate and House qf Representar- 
Hves cf ike United States of America in Congress assem- 
hUd, That the provisions and requirements of the Act en-annActofiiltf^j 
titled *'An Act to promote the safety of employees andb^Xdf^A^r.i, 
travelers upon railroads by compelling common carriers toTerritorira^d 
engaged in interstate commerce to equip their cars with gjf.^'^*^^^^- 
automatic couplers and continuous brakes and their loco- safoty^ppLnos 
motives with driving-wheel brakes, and for other pur- ^m Snii a^ 
poses," approved March second, eighteen hundred andcoupl^rs^aS 
ninety-three, and amended April first, eighteen hundred ^'""^^ togBtiwr. 
and ninety-six, shall be held to apply to common carriers 
by railroads in the Territories and the District of Co- 
lumbia and shall apply in all cases, whether or not the 
couplers brought together are of the same kind, make, or 
type ; and the provisions and requirements hereof and of 
said Acts relating to train brakes, automatic couplers, grab ancf^cts^SSau 
irons, and the height of drawbars shall be held to apply y\?,pVe*ii for 
to all trains, locomotives; tenders, cars, and similar ve-^ed*1n*^tofl 
hides used on any railroad engaged in interstate com-*^**®~"*™"*** 
merce, and in the Territories and the District of Colum- 
bia, and to all other locomotives, tenders, cars, and similar 
vehicles used in connection therewith, excepting those i^xoeptions. 
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trains, cars, and locomotirea exempted by the provisions 
of section six of said Act of March second, eighteen hun- 
dred and ninety-three, as amended by the Act of April 
first, eighteen htmdred and ninety-six, or which are used 
upon street railways. 

Sec. 2. That whenever, as provided in said Act, any 
train is operated with power or train brakes, not less than 
fifty per centum of the cars in such train shall have their 
brakes used and operated by the engineer of the locomo- 
tive drawing such train; and all power-braked cars in 
such train which are associated together with said fifty 
per centum shaU have then- brakes so used and operated; 
and, to more fully carry into eflfect the objects of said Act, 
oommistioathe Interstate Commerce Commission may, from time to 
mhifannm per- time, after full hearing, increase the minimum percentage 

wntage of power _'. .-,« ■ ^ <• ^ 

or toito ^«*« of cars m any tram required to be operated with power or 

train brakes which must have their brakes used and oper- 
ated as aforesaid; and failure to comply with any such 
requirement of the said Interstate Commerce Commission 
pwaity. shall be subject to the like penalty as faflure to comply 
with any requirement of this section. 

Seo. 3. That the provisions of tUd Act shall' tiot take 
effect until September first, nineteen hundred and three. 
Nothing in this Act shall be held or construed to relieve 
any commoh carrier, the Interstate Commerce Owaunis- 
sion, or any United States district attorney from any of 
the provisions, powers, duties, liabilities, or requirements 
of said Act of March second, eighteen hundred and ninety- 
three, as amended by the Act of April first, eighteen hun- 
powen^duViMrBe^ dred and ninety-six; and all of the provisions, powers, du- 
Sauutte^^'Bpwt ties, requirements, and liabihties of said Act of March sec- 
1^.2^1^ and ond, eighteen hundred and ninety-three, as amended by 
1890, apply ^thk the Act of April first, eighteen hundred and ninety-six, 
^^' shall, except as specifically amended by this Act, apply to 

this Act. 

Act of April 14, 1910 [36 Stat, at Ii., 29d]. 

iiN ACT To supplement "An Act to promote the safety of em- 
ployees and travelers upon railroads by compelling common car- 
riers engaged in interstate commerce to equip their cars with auto- 
matic couplers and continuous brakes and their locomotives with 
driving-wheel brakes and for other purposes," and other safety 
appliance Acts, and for other purposes. 

Be it efMcted by the Senate and House cf Representa- 
tives of the United States of America in Congress assem- 
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lied, That the provfaiohs of this A<it shall apply ^^^^ffS^JS^' 
every common carrier and erery rehicl^ snbject to the 
Act of March second, e^teen bundled and nindty-three, 
as amended April first, eighteen hundred and ninety-si*, 
and March second, nineteen hundred and three, com- 
monly known as the "Safety Appfiance Acts." 

Seo. 2. That on and after July flrbt, nineteen l^^^dJ^^I^ *<>^^ 
and eleven, it shall be unlawful for any common <5^™*^^^^iJS5S* 
subject to the provisions of this Act to haul, or permit *o Jgy^ frSS?^ 
be hauled or used on its line any ear subject to the pro- 
visions of this Act not equipped with appliances provided 
for in this Act, to wit: All cars must be equipped with 
secure sill steps and efficient hand brakes; all cars re- 
quiring secure ladders and secure running boards shall 
be equipped with such ladders and running boards, and 
all cars having ladders shall also be equipped with - 
secure hand holds or grab irons on. their roofs at the tops 
of such ladders : Provided^ That in' the loading and hatil- 
ing of long commodities, requiring more than one car, 
the hand brakes may be omitted on all save one of the 
cars while they are thus combined for such purpose. 

Sec. 3. That within six months from the passage ^^ x^^^SSSSam- 
this Act the Interstate Commerce Commission, after hear- {^'au^flSS 
ing, shall designate the number, dimensions, location, ^ndj^"^ »p^ 
manner of application of the appliances provided for by"***^ 
section two of this Act and section four of the Act of 
March second, eighteen hundred and ninety-three, and 
shall give notice of such designation to all common car- 
riers subject to the provisions of this Act by such means 
as the Commission may deem proper, and thereafter said 
number, location, dimensions, and manner of application 
as designated by said Commission shall remain as the 
standards of equipment to be used on all cars subject to 
the provisions of this Act, unless changed by an order of 
said Interstate Commerce Commission, to be made after 
full hearing and for good cause shown; and failure to 
comply with any such requirement of the Interstate Com- 
merce Commission shall be subject to a like penalty as 
failure to comply with any requirement of this Act: ^^^piJ^J^iJiiTJ; 
videdy That the Interstate Commerce Commission may, «^t«d«»* 
upon full hearing and for good cause, extend the period 
within which any common carrier shall comply with the 
provisions of this section with respect to the equipment 
of cars actually in service upon ^e date of the passage 
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nSyV^iVty ^' ^^ -^^^^ ^^ Commission is hereby given authority, 
5jjf * ^ *"''" after hearing, to modify or change, and to prescribe the 
standard height of drawbars and to fix the time within 
which such modification or change shall become effective 
siJ['*XL|t*^and obligatory, and prior to the time so fixed it shall be 
dimwiMnkiiL unlawful to usc any car or vehicle in interstate or foreign 



traffic which does not comply with the standard now 
fixed or the standard so prescribed, and after the time so 
fixed it shall be unlawful to use any car or vehicle in 
interstate or foreign traffic which does not comply with 
the standard so prescribed by the Commission. 
Tmaxtf. Seo. 4. That any conmion carrier subject to this Act 

using, hauling, or permitting to be used or hauled on its 
line any car subject to the requirements of this Act not 
equipped as provided in this Act, shall be liable to a 
penalty of one hundred dollars for each and every such 
violation, to be recovered as provided in. section six of the 
Act of March second, eighteen hundred and ninety-three, 
as amended April first, eighteen hundred and ninety-«ix: 
mmy h9imii^ to Provided, That where any car shall have been properly 
npair pctot. equipped, as provided in this Act and the other Acts men- 
tioned herein, and such equipment shall have become de- 
fective or insecure while such car was being used by such 
carrier upon its line of railroad, such car may be hauled 
from the place where such equipment was first discovered 
to be defective or insecure to the nearest available poiat 
where such car can be repaired, without liability for the 
penalties imposed by section four of this Act or section six 
of the Act of March second, eighteen hundred and ninety- 
three, as amended by the Act of April first, eighteen hun- 
dred and ninety-six, if such movement is necessary to 
make such repairs and such repairs can not be made ex- 
ueredfroniiiabfl^cept at such repair point; and such movement or hauling 
i^ry' d«B Of ^£ g^^j^ ^^^ shall be at the sole risk of the carrier, and noth- 
ing in this section shall be construed to relieve such carrier 
from liability in any remedial action for the death or 
injury of any railroad employee caused to such employee 
by reason of or in connection with the movement or haul- 
ing of such car with equipment which is defective or inse- 
cure or which is not maintained in accordance with the 
requirements of this Act and the other Acts herein re* 
Hauling brf erred to; and nothing in this proviso shall be construed 
to permit the hauling of defective cars by means of chains 
instead of drawbars, in revenue trains or in association 
with other cars that are commercially used, unless such 
defective car^ contain live stock or ''perishable" freight. 
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Sec. 6. That except that, within the limits specified in i^SSd^frSin^pS'- 
the preceding section of this Act, the movement of a car^*^»,^®J{* ^^^ 
with defective or insecure equipment may be made with-°*"*^ 
out incurring the penalty provided by the statutes, but 
ahall in all other respects be unlawful, nothing in this Act 
shall be held or construed to relieve any common carrier, 
the Interstate Commerce Commission, or any United 
States attorney from any of the provisions, powers, du- 
ties, liabilities, or requirements of said Act of March 
second, eighteen hundred and ninety-three, as amended 
by the Acts of April first, eighteen hundred and ninetynsix, 
and March second, nineteen hundred and three; and, ex- 
cept as aforesaid, all of the provisions, powers, duties, re- 
quirements, and liabilities of said Act of March second, 
eighteen hundred and ninety-three, as amended by the 
Acts of April first, eighteen hundred and ninety-six, and 
March second, niaeteen hundred and three, shall apply to 
this Act. 

Seo. 6. That it shall be the duty of the Interstate Com- 
merce Conmiission to enforce the provisions of this Act, 
and all powers heretofore granted to said Commission are 
hereby extended to it for the purpose of the enforcement 
of this Act. 



Snfoffomint. 



Excerpt from the Sundry Civil Act of Maxch 4, 1911 [36 Stat. 

at L., 1397]. 

That the jurisdiction of the Interstate Commerce Com- msy^extSni «fl!S 
mission to extend the period within which any common iSflmS2ry^.Sr 
carrier shall comply with the provisions of section three 
of the Act entitled, ''An Act to supplement 'An Act to 
promote the safety of employees and travelers upon 
railroads by compelling common carriers engaged in 
interstate commerce to equip their cars with automatic 
couplers and continuous brakes and their locomotives 
with driving-wheel brakes, and for other purposes,' and 
other safety-appliance Acts, and for other purposes," ap- 
proved April fourteenth, nineteen hundred and ten, shall 
apply to cars actually placed in service between the date 
of the passage of said Act and the first day of July, nine- 
teen hundred and eleven, in the same manner and to the 
same extent that it applies to cars actually in service upon 
the date of the passage of said Act. 

The IntonUte Comxiiaroe Commission is authorised by the Snndry CML Act of June 
28, 1901 (32 Stftt. at L., 444), to employ '^iiupecton to exeeateand enforce the require- 
ments of the Safety Applkmee Acts." 



OltDBBS OF THB nrt^SBSTAlTB COIOCB&CS OOMMISilDir. 
Oxd«r of June 6, 19 10, In re Wnimwin Percentage of Power Brakes. 

The CommisBion haviiig under oonsidemtion the ^estion of 
requiring an tncrease in the minimum percentage of power brakes 
to be used and operated oh trains and raiboads engaged in inter- 
state commerce, as provided by section 2 of the Act of M^krch 2, 
1903, and it appearing to the Gommission after fuD hoai&ig had 
on May 5, 1909, due notwe of which was giren all oommoti carriers, 
owners, and lessees engaged in interstate commerce by railroads in 
the United States, and at whith time all interested parties were 
given an opportunity to be heard and submit their views, that to 
more fully secure the objecto of the Act to promote the safety of 
employees and travders on railroads, the minimutn percentage of 
power-brake cars to be iised in trains, as established by ite order 
of November 15, 1905, should be further increased: 

It 18 ordered, That on and after September 1, 1910, on aU railroads 
used in interstate commerce, whenever, as required by the Safety 
Appliance Act as amended Man^ 2, 1903, any train is operated 
witJi power or train brakes, not less than 85 per cent of the cars 
of such train shall have their brakes used and operated by the ei^i- 
neer of the locomotive drawing such train, and all power-brake cars 
in every such train which are associated together with the 85 per 
cent shall have their brakes so used and operated. 

Order of October 10, 1010, In re Standard Height of DrMrbam. 

Whereas, by the third section of an Act of Congress 8})proved 
April 14, 1910, entitled "An Act to supplement 'An Act to ipi*omote 
the safety of employees and travelers upon railroads by coni|Mlling 
common carriers engaged in inten^tate commerce to equip t^eir cars 
with automatic coupters and edtitinuous brakes and thdr locomo- 
tives with driving-wheel brakes and for other purposes,' and other 
safety appliance Acts, and for other purposes," it is provide, among 
other things, that the Interstate Oommtoce Commission is hereby 
given authority, after hearing, to modify or change and to fn^eslcribe 
the standard height of drawbars and to fix the time Within which 
such modification or change shall became ^eotive and tfbl%atory; 
and 

Whereas, a hearing in the matter of any modifieat^n or Isiiange 
in the standard height of drawbars was held before the Interstete 
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Commeroe Commission at its office in Washington, D. C, on June 
7, 1910: 

Now, therefore, in pursuance of and in aooordance with the pro- 
visions of said section 3 of said Act, 

It is ordered, That^ (except on c^ i^eoified in the proviso in 
section 6 of the Safety Appliance Act of March 2, 1^93, as the same 
was amended April 1, 1896), the standard height of drawbars here- 
tofoi« 4e8igmtied in compliance with bw io hen^by modified and 
changed in ike manner h^mnafter prescrilied, to wit: The maximum 
height of dni^bard for freight cars mea^ur^ perpendicularly from 
the leyel of th^ tops of rails to the centra of dr^wbais for standard- 
gauge ri^ilroads in th^ United States subject to ^aid Act shall be 
34^ inches, and the minimum haiglit of drawbars for freight cars 
on such standard-gauge railroadp measured in the same manner 
shall bQ 31^ inches, and on narrow-gauge railroads in the United 
States 3ubj^t to said Act the maximum height of drawbars for 
freight oars measured from the level of the tops of raila to the cen- 
ters of dri^wbars diall be 26 inches, and the loinimum height of 
drawba^ lor freight cars on such narrow-gauge railroads measured 
in the eiapjie manner shall be 23 inches, and on 2-foot-gauge railroads 
in the United States subject to aaid A^t the maJ!;imum he^ht of 
drawbars for freight cars measured from the level oj the tops of 
rails to the centers of drawbars shall be 17^ ii^es, and the mini- 
mum height of drawbars for freight citrs o^ suo^ 2-foot-gauge rail- 
roadai mei^ured in the same manner shall be 14^ i^i^heis. 

And. it is further ordered. That such modifica^tian or change shaU 
become effective and obligatory December 31, 1910« 

APM IHHIMiA'riY Ji BDrUKO OF TBB tXnSJSB&SJaH OOMKBBCB 

ooioasuoN. 

J^<*y 4| i^^t No. 67; Handholds on Passenger Oars. — ^The law 
makes no distinction between passenger and freight cars, and hand- 
holds must therefore be placed on the ends of passenger cars and 
cabooses. 



THE HOUBS OF 8EB7ICE ACT. 

Aot of ICaxoh 4, 1907 [84 Stat, at L., 1416]. 

AN ACT To promote the safety of employees and travelers upon rail- 
zoads by limiting the hours of service of employees thereon. 

Be it enacted by (he Senate and House cf Representatives 

of (he United States of America in Congress assembled, 

^mmfltt «r. That the provisions of this Act shall apply to any common 

goj«M sui4«st carrier or carriers, their officers, agents, and employees, 

engaged in the transportation of passengers or property 
by railroad in the District of Columbia or any Territory 
of the United States, or from one State or Territory of 
the United States or the District of Columbia to any 
other State or Territory of the United States or the Dis- 
trict of Columbia, or from any place in the United States 
to an adjacent foreign country, or from any place in the 
United States through a foreign country to any other 
t«m**iiii£«id/'P^*^® in the United States. The term "raflroad" as used 
in this Act shall include all bridges and ferries used or 
operated in connection with any railroad, and also all the 
road in use by any common carrier operating a railroad, 
whether owned or operated under a contract, agreement, 
term**emp!oy-^^ lease; and the term "employees" as used in this Act 
^^" shall be held to mean persons actually engaged in or con- 

nected with the movement of any train. 

Seg. 2. That it shall be unlawfid for any common car- 
rier, its officers or agents, subject to this Act to require or 
permit any employee subject to this Act to be or remain 
the^*^xtaS^^ duty for a longer period than sixteen consecutive 
j^JJ^gj^^- hours, and whenever any such employee of such common 

carrier shall have been continuously on duty for sixteen 

hours he shall be relieved and not required or permitted 

^jTen ^^^^ again to go on duty until he has had at least ten consecu- 

duty. tive houiB ofiF duty; and no such employee who has been 

on duty sixteen hours in the aggregate in any twenty-four- 
hour period shall be required or permitted to continue or 
again go on duty without having had at least eight con- 
te^iTgraph^Midsecutive houiB ofiF duty : Provided, That no operator, train 
t^hone opera- ^jjgpafjcijer, or Other employee who by the use of the tele- 
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graph or telephone dispatches, reports, transmits, re- 
ceives, or delivers orders pertaining to or affecting train 
movements shall be required or permitted to be or remain 
on duty for a longer period than nine hours in any twenty- 
four-hour period in all towers, offices, places, and stations 
continuously operated night and day, nor for a longer 
period than thirteen hours in all towers, offices, places, 
and stations operated only during the daytime, except in 
case of emergency, when the employees named in this 
[ proviso may be permitted to be and remain on duty for 

four additional hours in a twenty-four-hour period on not 
exceeding three days in any week: Provided further, The^jJ^J^^'J^'^J 
Interstate CJommerce Commission may after full hearing p**^ 
in a particular case and for good cause shown extend the 
period within which a common carrier shall comply with 
the provisions of this proviso as to such case. 

Sec. 3. That any such common carrier, or any officer ^"***y- 
or ag. nt thereof, requiring or permitting any employee 
to go, be, or remain on duty in violation of the second 
section hereof, shall be liable to a penalty of not to 
exceed five hxmdred dollars for each and every violation, 
to be recovered in a suit or suits to be brought by the 
United States district attorney in the district court of ^""•*****°* 
the United States-having jurisdiction in the locaUty where 
such violation shall have been committed; and it shall be 
the duty of such district attorney to bring such suits upon 
satisfactory information being lodged with him; but no 
such suit shall be brought after the expiration of one 
year from th^ date of such violation; and it shall also be 
the duty of the Int* rstat* Comm^ rce Commission to lodge 
with the proper district attorneys information of any such 
violations as may come to its knowl< dge. In all prose- 
cutions under this Act the common carrier shall be deemed 
to have had knowl dg' of all acts of all its officers and 
agents: Provided^ That the provisions of this Act shall not aoSS^tS^etc.^^* 
apply in any case of casualty or imavoidable accident or 
the act of God; nor wh^ re the d- lay was the result of a 
cause not known to the earn* r or its officer or agent in 
charge of such employee at the time said employee left 
a terminal, and which could not have been foreseen: 
Provided Jurther, That th- * provisions of this Act shall not aSfl • c k * » « 
apply to the cr^ws of wr^ eking or rvhcf trains. 

Sec. 4. It shall be the duty of th" Interstate Commerce »nft««n«^*- 
Commission to execute and enforce the provision of this 
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Act| and all powers granted to the Interstate Commerce 
Commissum are hereby eJitended to it in the execution 
of this Act. 

Sbo. 6. That this Aot shall take effect and be in force 
one year after its passage. 

Excerpt from Ssotion 80 of tlis Aet [to rvgtilAte eommeree] of 
February 4, 1887 [24 Stat, at L., 870], as amended June 20, 
1006 [84 Stat, at I.., 684], and Jime 18, 1010 [86 Stat, at Zi., 
030]. 

Said detailed reports shall contain all the required sta- 
tistics for the period of twelve months ending on the 
thirtieth day of June in each year, or on the thirty-first 
day of December in each year if the Commission by order 
substitute that period for the year ending June thirtieth 
and shall be made out under oath and filed with the 
Commission at its office in Washington within three 
months after the close of the year for which the report is 
made, unless additional time be granted in any case by 
the Commission; and if any carrier, person, or corpora- 
tion subject to the provisions of this Act shall fail to make 
and file said annual reports within the time above speci- 
fied, or within the time extended by the Commission, for 
maldng and filing the same, or shaU fail to mske specific 
answer to any question authorized by the provisions of 
this section within thirty days from the time it is lawfully 
required so to do, such party shall forfeit to the United 
States the simi of one hundred doDars for each and every 
day it shall continue to be in default with respect thereto. 
•BttSfiS'to rS'"^® Commission shall also have authority by general or 
jvUf^periodica] gpecial orders to require said carriers, or any of them, to 

file monthly reports of earnings and expenses, and to file 
periodical or special, or both periodical and special, re- 
ports concerning any matters about which the Commis- 
sion is authorized or required by this or any other law to 
inquire or to keep itself informed or which it is required 
to enforce; and such periodical or special reports shall be 
under oath whenever the Commission so requires; and if 
any such carrier shall fail to make and file any such 
periodical or special report within the time fixed by the 
Commission, it shall be subject to the forfeitures last 
above provided. 



OBDBBS OF THB INTEBSTATE COHMBI^OB OOMXISSIOSr. 

OoDdfr of lim# dS, IQliy la re X«tlu>4 md Woibbbl of Moiaitiilj it^porte of 
Hoim of Sendoe of Bn)plo7«fii on Bailifoii^ Subject to, tl^ 4yet of ACimh 4» 
1907. 

The meldiod aad foiFm of monthly Feports of hours of aerrice of 
employees upon i^aihroads subject to the Act of March 4, 1007, having 
been consideped by the Commisfflon: 

It U mtleredy ThoJi all carriers subject to the provisions of tiie Act 
entitled "An Act to promote the safety of employees mid traTelers 
upon raibroacfe by Um^ng the hours oi service of employees tberecm," 
approved March 4, 1907, report within 30 days after the end of each 
month, under oath, all mstances where employees subject to said Act 
have been on duty for a longer period than that provided in said Act. 

It %9jwiker. attend, That the accompanying forms entitled "Inter- 
state Commerce Oimimisfflicm Hours of Service Report,'' and the 
method embodied in the instructions therein set forth, be, and the 
same a^e hereby, adopted and prescribed; and all common carriers 
subject to said Act are hereby notified to use and follow the said pre- 
scribed forms and method in making monthly reports of hours of 
service of employees <m duty for a longer period than that named in 
said Act, oommenoing witii and making the first report for the month 
of July, 1911. 

And it %8 fwsfhir cfi^d^ed, lliat copies of said forms, together with 
a copy of this order, be forthwith served upon all common carriers 
subject to said Act. 

Order of April 8, 10 Id, In re Alteration in the Xethod and 7oxm of Monthly 
Bc^po^ of Hours of Service of Employees on Bailroada Subject to the 
Act of search 4, 1907. 

The matter <d alteration in the method and form of monthly 
reports of hwm of service of employees upon railroads subject to the 
Act of March 4, 1907, being under consideration: 

It is. order^f That the acc(Hnpanying forms entitled '^Interstate 
CSommerce Commission Hours of Serrice Report,'' and designated 
as Form No. 1. — Oath and summary for use when there is excess 
service; Form No. 8. — Oath for use when there is no excess service; 
Form No. 2. — Employees on duty more than 16 consecutive hours; 
Form No. 3. — Employees returned to duty after 16 hours continuous 
service, without 10 consecutive hours oflf duty; Form No. 4. — ^Em- 
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ployees returned to duty, after aggregate service of 16 hours, without 
8 consecutive hours off duty; Form No. 5. — Employees continued 
on duty after aggregate service of 16 hours; Form No. 6. — Employees 
at continuously operated day-and-night offices, who dispatch, report, 
transmit, receive or deUver orders affecting train movements, and who 
were on duty more than 9 hours in any 24-hour period ; Form No. 7. — 
Employees at offices operated only during the daytime, or not to 
exceed 13 hours in a 24-hour period, who dispatch, report, transmit, 
receive, or deUver orders affecting train movements, and who are on 
duty for a longer period than 13 hours in any 24-hour period; and 
the method embodied in the instructions therein set forth, be, and 
the same are hereby, adopted and prescribed; and all common 
carriers subject to said Act are hereby notified to use and follow the 
said prescribed forms and method in making monthly reports of 
hours of service of employees on duty for a longer period than that 
named in said Act, conmotendng with and making the « first report for 
the month of July, 1912. 

And it is further ordered, That copies of said formsi together with a 
copy of this order, be forthwith served upon all common carriers 
subject to said Act. 

ADMINISTBATrVIEB BTTUNGS OF THE INTEBSTATE COXMBBCB 

COMMISSION. 

March 16, 1908. No. 287. Gsnsbal Imtbbpbbtation of the 
HoxTBS OF Sebviob Aot. — (a) The provisions of this Act apply to all 
common carriers by railroad in the District of Columbia, or in any 
Territory of the United States, or engaged in the movement of inter- 
state or foreign traffic; and to all employees of such common carriers 
who are en^ed in or connected Jth the movement of any train 
carrying traffic in the District of Columbia, or in any Territory, or 
carrying interstate or foreign traffic. [See Rule 56.] 

(6) Seo. 2. The requirement for ten consecutive hours off duty 
applies only to such employees as have been on duty for sixteen con- 
secutive hours. The requirement for eight consecutive hours off 
duty apphes only to employees who have not been on duty sixteen 
consecutive hours, but have been on duty sixteen hours in the aggre- 
gate out of a twenty-foiir-hour period. Such twenty-four-hour 
period begins at the time the employee first goes on duty after having 
had at least eight consecutive hours off duty. The term ''on duty" 
includes all the time during which the employee is performing service, 
or is held responsible for performance of service. An employee goes 
''on duty'' at the time he begins to perform service or at which he 
is reqmred to be in readiness to perform service, and goes "off duty'' 
at the time he is relieved from service and from responsibility for 
performance of service. [Qualified by Rule 74.] 
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(c) The Act does not specify the classes of employees that are 
subject to its terms. AH employees engaged in or connected with 
the movement of any train as described in section 1 are within its 
scope. Train dispatchers, conductors, en^eers, telegraphers, fire- 
men, brakemen, train baggagemen who, by rules of carriers, are 
required to perform any duty in connection with the movement of 
trains, yardmen, switch tenders, tower men, block-signal operators 
etc., come wiUiin the provisions of the statute. [Qualified by Rules 
108 and 275. See also Rule 88.] 

(d) The proviso in section 2 covers every employee who, by the 
use of the telegraph or telephone, handles orders pertaining to or 
affecting train movements. In order to preserve the obvious intent 
of the law this provision must be construed to include all employees 
who, by the use of an electrical current, handle train orders or signals 
which control movements of trains. [See Rule 88.] 

(€) The prime purpose of this law is to secure additional safety by 
preventing employees from working longer hours than those specified 
in the Act. Therefore a telegraph or telephone operator who is 
employed in a night and day office may not be required to perform 
duty in any capacity or of any kind beyond nine hours of total service 
in any twenty-four hour period. 

(f) The phrase "towers, offices, places, and stations" is interpreted 
to mean particular and definite locations. The purpose of the law 
and of the proviso for nine hours of service may not be avoided by 
erecting offices, stations, depots, or buildings in close proximity to 
each other and operating from one a part of the day while the other is 
closed, and vice versa. The statute is remedial in its intent and must 
have a broad construction so that the purpose of the Congress may 
not be defeated. 

(g) The Commission interprets the phrase ''continuously operated 
night and day'' as applying to all offices, places, and stations oper- 
ated during a portion of the day and a portion of the night a total 
of more than thirteen hours. 

The phrase ** operated only during the daytime" refers to stations 
which are operated not to exceed thirteen hours in a twenty-four- 
hour period, and is not considered as meaning that the operator 
thereat may be employed only during the daytime. 

(h) The Act provides that operators employed at night and day 
stations or at daytime stations may, in case of emergency, be required 
to work four additional hours on not exceeding three days in any 
week. Manifestly, the emergency must be real and one against which 
the carrier can not guard. **In any week" is construed to mean in 
any calendar week,, beginning with Sunday. 

(i) Sec. 3. The instances in which the Act will not apply include 
only such occurrences as could not be guarded against; those which 
involved no neglect or lack of precaution on the part of the carrier, 
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it6 agentoy or officers; and they served waive the applioaii0i& of the 
law to employees on trains only until such employee^i PQ delayed, 
reach a terminal or relay point. [See Rule 88.] 

''Casualtgr/' like its synonyms "accident" and "nusfwtqse." may 

rroceed or result from negligence or other cause knowii;^ qx: unknown. 
Word8 and Phrases Judietauv Defined, voL 2, 1003.] 
"Act of God." Any accident due to natural causes directly and 
exclusively without human intervention, such as eould not ha/ra been 
prevented by any amount of foresight, and |Muns, and oaroTettaonably 
to have been expected. [Bouvier's Law D%ctionoiry, vol. ), 70,]. 

0) It will be noted that the penalties for violatioB cl* ^his ^c( are 
against the "common carriers, or any officer or agent thereof, requir- 
ing or permitting any employee to go, be, or Femaini on duty*' in 
violation of the law. It is clear that the officers and agents ol car- 
riers who are liable to the penalties provided in the Aoi are those 
who have official direction or control of the empiloyeea; and tbat the 
penalties do not attach to the employees who, sub^eot t^^aucki.siip^r- 
vision or control, perform the serviee prohibited* 

(k) Sbo. 4. To enfoice this Act the Interstate Cojaqnerosk Comipis- 
sion has all the powers which have been granted to it for ^e enforce- 
ment of the Act to regulate commerce, including %uthorit^ t9 arppoint 
employees, to require reports, to examine books, paperp^ and docu- 
ments^ to administer oaths, to issue subpoenas, and to i^t^Jirog^^te 
witnesses, 

April 7y 1908. No. 66. Street Railways. — ^Upon inquiry wliether 
the Hours of Service Law applies to electric street car lines which are in- 
terstate carriers: Held, That it applies to ajl railroads subject to the 
provisions of the Act to regulate commerce, as amended^^ including 
street railroads when engaged in interstate commerce. {See Hule 
287.] 

May 5, 1908. No. 74. Deabheabino. — ^Employees deadheading 
on passei^er trains or on freight trains and not required to perform, 
and not held responsible for the performance of, any service or duty 
in connection with the igiovement of the train upon which they are 
deadheading, are not while so deadheadii^ '^on duty'^ as that phrase 
is used in the Act r^ulating the hours of labor. [See Rule 287-&.] 

Jwne S6, 1908. No. 88. Pbovisos m Sbotions 2 and 3. — (a) The 
specific proviso [in section 2] of the law in regard to hoars of sendee is: 

''That no operator, train dispatcher,, or other employee who by the 
use of the telegraph or telephone dii^tches, reports, transmit^, re- 
ceives, or delivers orders pertaining to or sheeting train ma^^ipaents 
shall be required or permitted to be or remain on duty f o* a louger 
period than nine hours in any twenty-four-hour period in all towers, 
offices, places, and statipns continuously operatea night and day, nor 
for a loiter period than thirteen hours in all towers, offices, places, 
and stations operated only during the daytine, except in case of 
emergency, when the employees named in this proviso may be per- 
mitted to be and remain on duty for four additional hours ux a 
twenty-four-hour period or not exceeding three days in any week." 
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These provisions apply to employees in towers, offices, places, and 
stations, and do not include train employees who, by the terms of the 
law, are permitted to be or remam on duty srx:teen hours consecu- 
tively or sixteen hours in the aggregate in any twenty-four-hour 
period, and who may occasionially use telegraph or telephone instru- 
ments for the rdtieit>t oi^ tt^xiimission of orders alfeetmg the move- 
ment of trains. [See Rule 287.] 

(b) Section 3 of the law provides [inter alia] that: 

"Thfe J>j[t)vil3i0tts of ttiis Act shall not apply in any case of casualty 
or wttvoidaible afceident or the act of God!^; nor where the delay was 
the result of a cause not known to the carrier or its officer or agent in 
charge of such employee at the time said employee left a terminal, 
and which could not have been foreseen/' 

Any employee so delayed may therefore continue on duty to the 
terminal or end of that run. The proviso quoted removes the appli- 
cation of the law to that trip. [See Rule 287,] 

November 10, 1908. No. 108. Peeby Employees. The Hours of 
Service Law does not apply to employees on a ferry, even though 
the ferry be owned by a railroad company. The law applies to 
employees connected with the movement of trains, and hence does 
not embrace employees engaged only in the operation of a ferry. 
This ruling does not apply to car ferries. [See Rule 287.] 

April 4f ISiO. No. 276. Train Baggagemen.— The provisions 
of section 1 of the ttours of Service Law apply to train baggagemen 
who are employees of the railway company and who are required by 
the rules of the company to perform or to hold themselves in readi- 
ness, when called upon, to perform any duty coimected with the 
movement of any train. [See Rules 74 and 287.] 

February IS^ 1912. No. 342. Use by Trainmen of the Tele- 
graph OR Telephone. — ^A trainman required by the rules of the 
carrier, in conjunction with his duties es trainmen, to siend, receive, 
or deliver orders affecting the movement of trains comes within 
the proviso of section 2 of the Hours of Service Act, and therefore a 
carrier may not require a trainman, who has been on duty longer 
than the limit of time fixed for a telegraph or telephone operator, to 
send, receive, or deliver orders affecting the movement of trains as 
a part of the duties regularly assigned to him. 

But upon inquiry whether the practice of requiring conductors of 
trains delayed at stations where there is no regularly assigned tele- 
graph or teleplione operator on duty, and conductors of trains about 
to be overtaken by superior trains, to telephone or telegraph the train 
despatcher for. instructions Is in accord with the Act and with the 
Comnussion's order of interpretation of Jime 25, 1908: Hdi, That 
a trainmen wbo has been on duty for more than 9 hours or for more 
thanlS hours^is not prohibited from occasionally using the telegraph 
or telephone to meet an emergency. 



THE ASH-PAN ACT. 
Aet of Hay 80, 1908 [86 Stat, at I.., 476]. 

AN ACT To promote the safety of emidoyees on raflroftdt. 

Be it enacted hy the Senate and Hauee of Bepresentor 

Hves of the United States of America in Congress assemr 

Ash-pan eqnip. hUdy That on and after ihe first day of January, nineteen 

state oonmMna.* hundred and ten, it shall be unlawful for any common 

carrier engaged in interstate or foreign conmierce by rail- 
road to use any locomotive in moving interstate or foreign 
traffic^ not equipped with an ash pan, which can be 
dumped or emptied and cleaned without the necessity of 
any employee going under such locomotive. 

in«f^?Sr£ ^^^' ^- Tha^i on and after the first day of January, 
^f.g^gjj- nineteen hundred and ten, it shall be unlawful for any 

common carrier by raflroad in any Territoryr of the 
United States or the District of Colimibia to use any 
locomotive not equipped with an ash pan, which can be 
dumped or emptied and cleaned without the necessity 
of any employee going under such locomotive. 
Penalty. gjjo. 3. That any such common carrier using any loco- 

motive in violation of any of the provisions of this Act 
shall be liable to a penalty of two himdred dollars for 
each and every such violation, to be recovered in a suit or 
suits to be brought by the United States district attorney 
in the district court of the United States having jurisdic- 
tion in the locality where such violation shall have been 
Enforoement. committed; and it shall be the duty of such district 
attorney to bring such suite upon duly verified inform a- 
tion being lodged with him of such violation having oc- 
curred; and it shall also be the duty of the Interstate 
to^iodSi?fa56nn^ Commerce Commission to lodge with the proper district 
^^^^ attorneys information of any such violationB as may 

come to its knowledge. 

to^cSSSiSS?* ^^^' '*• '^^^ ^^ ®^^ ^^ ^^® ^"*y ^' ^^ Interstate Com- 
merce Commission to enforce the provisions of this Act, 

and all powers heretofore granted to said Commission are 

hereby extended to it for the purpose of the enforcement 

of this Act. 

254 
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Sbo. 6, That the term " common carrier " as used in oiSiSf^** *°" 
this Act shall include the receiver or receivers or other 
persons or corporations charged with the duty of the 
management and operation of the business of a common 
carrier. 

Sec. 6. That nothing in this Act contained shall apply u^Jf" "** '^ 
to any locomotive upon which, by reason of the use of 
oil, electricity, or other such agency, an ash pan is not 
necessary. 
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INDEX. 

Page. 

A'»and "B" ENDS OF OARS, defined 69 

ABSOLUTE duty of carriers: 

under Safety Appliance Acts 10 

not to be evaded by assignment 16 

under Hours of Service Act Ill 

ACCIDENT, Unavoidable, defined 160 

See Actions for Personal Injury; Provisos 
ACTIONS 

in nature of actions in debt appropriate for recovery of penalties under 

Safety Appliance Acts 20 

Proceedings for recovery of penalties, civil: 

under Safety Appliance Acts 19 

under Hpurs of Service Act 116 

for penalties not rendered criminal by payment of proceeds to Govern- 
ment 20 

ACTIONS FOR PERSONAL INJURY 

Construction of Safety Appliance and Hours of Service Acts in 220 

Violations of Safety Appliance Acts in, likewise violations in actions for 

recovery of penalties 12, 24 

ACT OF GOD 

defined 162 

not an excuse from statutory liability if resulting injury preventable by 

foresight, pains and care 163 

waives application of Hours of Service Act to operators 160 

occurring after departure of crew from terminal suspends operation of 

Hours of Service Act for given trip 165 

ACTS 

Digest of decisions under 

Safety Appliance ' 1 

Hours of Service ^ 102 

See Act to regulate commerce; Customs and Revenue Laws; Em- 
ployers' Liability Acts; Pure Food and Drugs Acts; Twenty- 
Eight Hour Law. 
ACT TO REGULATE COMMERCE 

not in pari materia with Safety Appliance Acts 22 

Requirement of reports authorized by section 20 of 173 

ACTUALLY USED 

Couplers, must be operative of their own mechanism 71 

Defective couplers need not be, to constitute a violation of Safety Appli- 
ance Acts 71 

ADJACENT CARS, Employees not required to go around, over or under 

cars to operate couplers by means of levers on opposite sides of 72 

ADMINISTRATIVE RULINGS OF THE COMMISSION: 

under the Hours of Service Act 250 

imder the Safety Appliance Act. . 245 

50611—15 17 257 
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Page. 

AGENCIES, Regulation of interstate commerce comprehends regulation of its. 190 

AGENCY: Decision of conductor as to disposition of defective car, in legal 

effect, decision of carrier by which employed 16 

AGENTS: See Officers and Agents. 

AGREEMENT: See Trackage Agreement. 

AIR BRAKES: See Power Brakes. 

AIR HOSE, Coupling of, no part of coupling operation 74 

AMBIGUITY, Hours of Service Act not unconstitutional by reason of 110 

AMENDMENT of pleadings to bring within Safety Appliance Acts a case not 
otherwise within their terms, averment of statutory cause of action in 
which liability of defendant is greater than at common law 217 

AMENDMENT OF 1903 designed to extend original Safety Appliance Act. . . 8 
afiSrmative and declaratory of original Act 27 

AMENDMENT OF 1910, Proviso in 

declaratory of judicial interpretation of Safety Appliance Acts as pre- 

vioudy amended 97 

has no retrospective application to prior violations 101 

AMERICAN RAILWAY ASSOCIATION, Delegation to, of authority to 

designate height of drawbars, constitutional 10 

AMOUNTS of penalties under Hours of Service Act determinable by courts. . . 110 

*' ANY CAR " comprehends all cars running on rails 46 

APPLIANCES, Common law duty of carriers to provide reasonably safe 232 

See Safety Appliances. 

AROUND, OVER OR UNDER cars, Employees not required to go, to operate 

couplers by means of levers on opposite sides of adjacent cars 72 

ARRANGEMENT: See Common Control, Management or Arrangement. 

ASSIGNMENT, Duty of carriers under Acts not to be evaded by 16 

"ASSOCIATED, " as used in Act of 1903, defined 65 

ASSOCIATION with cars commercially used. Act of 1910 prohibits hauling 

of defective cars in revenue trains or in 100 

ASSUMPTION OF RISK: 

abrogated by Safety Appliance Acts 221 

defined and distinguished from contributory negligence 22$ 

not to be charged imder name of contributory n^ligence 223 

presupposes knowledge of manner in which work is done 224 

Working on defective cars, not 224 

Continuance in service with knowledge of defects, not 225 

Abrogation of, one penalty for violation of Safety Appliance Acts 24 

AUTOMATIC BY IMPACT, Operation of couplers must be 75 

AUTOMATIC COUPLERS: 

not required between engines and tenders 70 

Operation of, a proper subject for expert testimony 209 

See Couplers. 

"BAD ORDER CARD," defined 26 

**B" ENDS OF CARS, defined 69 

BENEFICIENT, Safety Appliance Acts are 7 

BRAKES: See Hand Brakes; Power Brakes. 

BROKEN DRAWBARS not an excuse for excess service 170 

BROKEN RAILS 

not an excuse for excess service 169 

Fatigue as truly a physical cause of accidents as 110 
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BURDEN OF PROOF Pagr.. 

on Government in actions under Acts 201 

of negligence, on plaintiff in actions for personal injury 226 

of contributory negligence, on defendants in such actions 229 

CABOOSE CARS, Safety Appliance Acts apply to 47 

CANAL ZONE, Provisions of Safety Appliance Acts extend to Panama 64 

CARDS: See '*Bad Obdbb Card;*' '*M. C. B. Dbpect Card." 
CARRIERS 

Duty of, under Safety Appliance Acts: 

absolute 10 

not to be evaded by assignment 16 

Diligence on the part of 

not a defense to actions under Safety Appliance Acts 13 

will obviate occasion for such prosecutions 14 

Decision of conductors, as to disposition of defective cars, in legal effect, 

decision of 16 

Inconvenience of, not an element of violations 15 

Willful intention of, not an element of violations 15 

Prior knowledge of, not an element of violations 14 

liable for: 

hauling defective foreign cars 2f 

defects due to deliberate acts of employees 17 

failure of employees to connect uncoupling chains 80 

hauling of defective cars over lines of other carriers 34 

need not accept defective cars from connecting lines 27 

•required to provide necessary repair points 63 

in order to justify movement of defective carb: 

must establish necessity of movement for repair 08 

must show that defects ix^volved could not have been repaired at 

point of discovery 100 

Intrastate, participating in interstate commerce, subject to Safety Appli- 
ance Acts 31 

Common control of facilities not prerequisite to application of Safety Ap- 
pliance Acts to intrastate 33 

Inspectors of Commission need not advise, of defects 20S 

subject to Hours of Service Act 120 

Absolute liability of Ill 

chaigeable with knowledge of acts of officers and agents 115 

required to provide resting places for employees 163 

not excused from filing reports by failure of Commission to include 

with Order of June 28, 1911, forms therein described 176 

Inability of, to compel employees to rest during intermissions from 

duty, a remote contingency 120 

/S^ee Common Carriers; Electric Railways; Railroads. 
CARRIERS' REPORTS: See Hours op Service Reports. 
CARS 

running on rails, "Any car" comprehends all 46 

Safety Appliance Acts apply to all: 

containing interstate traffic 35 

hauled or used in interstate trains 36 

hauled or used in connection with interstate cars 30 

movement of which is necessary to movement of interstate cars 40 

hauled or used on highway of interstate commerce 41 
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OARS — Continued. p«g«. 

regularly used in interstate commerce 42 

empty 44 

Cars hauled in connection with interstate cars need not be contiguous to 

such 40 

Hauling of, commerce 45 

to which Safety Appliance Acts apply, subject to their terms while moved 

within a single State 48 

hauled under trackage agreement, hauled on line of operating company. . 34 

moved for lading, used in interstate commerce 182 

Subsequent movement of, to interstate destination, evidence of intended 

destination at time of movement for lading 183 

Weighing of, to determine weights of interstate contents, interstate com- 
merce, 183 

Handholds required in ends and sides of 84 

Purpose of handholds to secure safety of men in coupling 83 

may be, but are not required to be, equipped with double levers 81 

Couplers required to be operated on both ends of 69 

with power brakes cut out, not power-braked 66 

Engine and tender coimted as two, in computing percentage of power 

brakes in any train 66 

Employees entering between, not chargeable with contributory negligence. 229 
See Caboose Cabs; Defective Cabs; Dining Cabs; Locomotives; Pas- 

SENOEB Cabs; Tendebs. 

CASUALTY, defined , 160 

See Pbovisos. • 

CAUSAL CONNECTION must be established between violation of statute and 
resulting injury, to bring a case within purview of Safety Appliance Acts 

or Hours of Service Act 231 

CAUSES OF DELAY 

ordinarily to be expected in operation of trains not an excuse for excess 

service 168 

See Bboken Rails; Cleaning Fibes; Congestion op Tbaffic; Delay in 

Stabtino Tbains; Economical Reasons; Engine Failubes; Fbost 

ON Rails; Heat; Hot Boxes; Injbctobs Faiung; Intebmissions; 

Meeting ob Passing Tbains; Poob Coal; Pulled out Dbawbabs; 

Running fob ob Taking Wateb; Sudden Illness; Unnecessaby 

Hauling op Chainbd-up Cabs; Waiting fob Helpeb Engine; 

Waiting fob Orders; Wrecks. 
CHAINED UP CARS 

Act of 1910 does not permit hauling of, in revenue trains or in association 

with cars commercially used '. 100 

Unnecessary hauling of, not an excuse for excess service 170 

CHAINS 

Carriers liable for failure of employees to connect 80 

connecting with handrails, Safety Appliance Acts prohibit couplers 

operative only by means of - 74 

CHARACTER: See Interstate Chabactbb. 
CIVIL ACTIONS, proceedings under: 

Safety Appliance Acts 19 

Hours of Service Act 116 

CLEANING FIRES not an excuse for excess service 169 

CLEVIS PIN, removed, Safety Appliance Acts prohibit use of a coupler with- . 75 
See Pin. 
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COAL, Use of poor, not an excuse for excess service 170 

COLLISIONS: See Wrecks. 

COMBINING OF DEFECTS. Delay in making repairs not justified by 97 

COMMA: See Punctuation. 

COMMERCE, Hauling of car itself is 45 

See Interstate Commerce. 

COMMERCIALLY USED 

by interstate carriers, Safety Appliance Acts apply to cars 45 

Cars used for transportation of company property, are 45 

Act of 1910 prohibits hauling of chained up cars in revenue trains or in 

association with cars 100 

COMMINGLING 

of interstate and intrastate commerce, dangers affecting n. 185 

of employee's duties, Application of Hours of Service Act not to be evaded 

by 128 

COMMISSION. iSec Interstate Commerce Commission. 

COMMON CARRIERS: 

defined 29 

Railroads devoted to public use are 29 

Receivers of railroad companies, as such, are 121 

See Railroads. 

COMMON CONTROL, MANAGEMENT OR ARRANGEMENT not prerequi- 
site to application of Safety Appliance Acts to intrastate carriers 33 

COMMON LAW, Statutes modifying, to be strictly construed 197 

COMPANY PROPERTY, Hauling of, by interstate carrier, interstate com- 
merce 184 

CONDUCTOR, Decision of, as to disposition of defective ( ar, in legal effect 

decision of carrier by which employed 16 

CONFLICT OF^LAWS: Invalidity of state statutes seeking to regulate inter- 
state commerce 187 

CONGESTION OF TRAFFIC not an excuse for excess service 169 

CONGRESS 

in regulating interstate commerce, may incidentally regulate intrastate 

traffic 190 

in drafting Safety Appliance Acts, took cognizance of diffic ulties incident 

to interchange of couplers 82 

Intention of, controls interpretation of federal statutes 192 

CONNECTION 

with interstate cars, Safety Appliance Acts apply to all cars liauled or used 

in 39 

Cars hauled or used in, need not be contiguous to such cars 40 

Causal, must be established between violation of statute and injjiry sus- 
tained, to bring action within purview of Acts 231 

'* CONSECUTIVE " as used in Hours of Service Act, not restricted to unbroken 

intervals of time 137 

CONSTITUTIONAL: 

Safety Appliance Acts are 9 

Hours of Service Act is 108 

Classification of operators in Hours of Service Act is , 109 

Orders of Commission requiring reports are Ill 
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CONSTRUCTION AND INTERPRETATION 

of Safety Appliance Acts 9 

of Hours of Service Act 108 

CONSTRUCTION OF STATUTES, General rules governing, as applied in 

cases under Acts 192 

CONTEMPORANEOUS INTERPRETATION of those entrusted with exe- 
cution of statutes, entitled to respectful consideration of courts 198 

CONTENTS, Weighing of interstate, interstate commerce 183 

CONTIGUOUS to interstate cars, Cars used in connection with, need not be. . 40 
CONTINUITY OF SERVICE unbroken by intermissions from duty: 

if indeterminate 140 

if too brief to permit of rest 138 

unless given in good faith and under circumstances that permit of rest. 142 
CONTINUOUS 

as used in Hours of Service Act, not restricted to unbroken periods of time. . 137 
If an operator remains on duty for more than 9 or 13 hours in a 24-hour 

period, it is immaterial that such service may not be 162 

CONTINUOUSLY OPERATED 

as used in Hours of Service Act, defined 147 

Trifling interruptions do not break continuity of operation of offices other- 
wise 149 

CONTRACT: See Spbcific Performance; Trackage Agreement. 
CONTRIBUTORY NEGLIGENCE 

distinguished from assumption of risk 223 

Assumption of risk not to be charged under name of 223 

Defense of, unimpaired by Safety Appliance Acts 228 

Burden of proving, on defendant, in actions for personal injury 229 

Question of, for jury 230 

Knowledge and experience to be considered by jury in determining what is . 230 

Employees entering between cars, not chargeable with 220 

CONTROL 

of interstate commerce. Federal 186 

All commerce subject to federal or to state 186 

CONVENIENCE not an element of observance of Safety Appliance Acts 16 

COUPLERS 

General requirements of Safety Appliance Acts, with respect to 68 

between engines and tenders need not be automatic 70 

required to be operative 

on both ends of cars 69 

of their own mechanism 71 

in an ordinary and reasonable manner 70 

must be susceptible of being coupled as well as uncoupled without neces- 
sity of men going between ends of cars 68 

if defective, need not be actually used, to constitute violation of Safety 

Appliance Acts 71 

Safety Appliance Acts prohibit use of, which will not couple automat- 
ically by impact 76 

by reason of being worn out 76 

by reason of clevis pin removed 75 

by reason of chain kinked in coupler head 76 

by reason of curvature of track 77 

by reason of projecting load 78 
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COUPLERS— Continued . Page, 
operative only by means of chains connecting with handrails, not in com- 
pliance with Safety Appliance Acts 74 

Defective, may not be used, even though defects so obvious that no reason- 
ably prudent employee would attempt to use 79 

Operation of automatic, a proper subject for expert testimony 209 

Exhibition of models to illustrate defects in, permissible 210 

Temporary substitution of "stub pilot" to install automatic, not action- 
able negligence 228 

Preparation of, for impact, part of coupling operation 74 

Congress, in drafting Safety Appliance Acts, took cognizance of difficulties 

incident to interchange of 82 

Use of car on which a coupler is inoperative, same in legal effect as if such 

car had never been equipped with automatic 80 

COUPLING 

of air hose no part of coupling operation 74 

Provisions of Acts that couplers shall be operative without necessity of 
men going between ends of cars, applicable to, as well as to uncoupling 

operations 6S 

COUPLING OPERATION 

Preparation of couplers for impact, part of 74 

Coupling of air hoee between cars, no part of 74 

COURTS 

may take judicial notice of 

Safety Appliance and Hours of Service Acts 219 

Orders of the Interstate Commerce Commission made in pursuance 

thereof 219 

fact that trank-line railroads are generally engaged in interstate com- 
merce 30 

have no authority to impose for carriers' failure to report a smaller penalty 

than that provided by section 20 of Act to regulate commerce 176 

should not concern themselves with harshness of legislation 195 

must enforce law as they find it 195 

in construing statutes may consult their history 196 

should give respectful consideration to contemporaneous interpretation of 

statutes by those entrusted with their execution 198 

Penalties under Hours of Service Act, determinable by . . . .' 119 

Refusal of, in proper cases, to direct a verdict, reversible error 215 

CREW: See Employees. 

CURVATURE IN TRACK, Safety Appliance Acts prohibit use of couplers 

inoperative by reason of 77 

CUSTOMS AND REVENUE LAWS, Safety Appliance Acts to be construed 

similarly to 21 

CUT OUT CARS: See Powbb Brakes. 

DANGER to intrastate commerce jeopardizes interstate commerce 185 

DAYTIME, Offices operated only during, defined 147 

DEADHEADING Employees, exempted from application of Hours of Service Act 126 
DEBT, Penalties under Safety Appliance Acts recoverable in actions in nature 

of actions in 20 

DECLARATIONS 

in cases under Acts need not negative provisos 211 

Allegations in, that cars are ''not equipped with couplers coupling auto- 
matically by impact, ' * a statement of result, not an affirmative charge . . 214 

See Pleading, Practice and Procedube. 
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DEFECTIVE, Repeated unsuccessful efforts to operate couplers, evidence that 

they are 71 

DEFECTIVE CARS 

may be hauled on flat cars properly equipped 28 

may not be hauled by means of chains in revenue trains 100 

permitted to be hauled to nearest available repair point 92 

not permitted to be hauled away from a repair point 95 

Carriers need not accept 27 

Decision of conductor as to disposition of , decision of carrier by which em- 
ployed 16 

Distance hauled in violation of Safety AppUance Acts, immaterial 62 

Necessity of movement of, for purpose of repair, must be established under 

proviso in Act of 1910 98 

Ownership of, immaterial in actions under Safety Appliance Acts 26 

Working on, not assumption of risk 224 

Unnecessary hauling of, by means of chains instead of drawbars, not an 

excuse for excess service 170 

DEFECTS 

Diligence in repair of 

not a defense in actions under Safety Appliance Acts IS 

will obviate occasion for such prosecutions 14 

may not not be combined so as to j ustify delay in making repairs 97 

must be repaired, if possible, at point of discovery lOO 

Carrier's knowledge of, not an element of violations of Safety AppUance 

Acts 14 

Carriers liable for, resulting from deliberate acts of employees 17 

Engine failures, due to mechanical, not an excuse for excess service 169 

Exhibition of model couplers for illustration of, permissible 210 

Employee's continuance in service of carrier with knowledge of, not as- 
sumption of risk 225 

See Defective Cabs. 
DEFENDANTS 

must bring themselves strictiy within terms of proviso 212 

Judgment may be rendered against either or both of two joint 217 

DEFENSE 

to actions under Safety Appliance Acts: 

Diligence not a 13 

Lack of knowledge of defects, not a 14 

Lack of intention to violate statute, not a 15 

Inconvenience, not a -- 15 

Custom of carriers in observance of practices condemned by statute, 

not a 27 

to actions under Hours of Service Act: 

Lack of knowledge of violations or previous instructions to contrary, 

not a 113 

Occurrence of conditions ordinarily to be expected in operation of 

trains, not a 168 

Economical reasons alone, never a 172 

See Exceptions. 
DELAY IN STARTING TRAINS not an excuse for excess service 169 
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DELEGATION OF AUTHORITY to designate height of drawbars, consti- 
tutional 10 

DERAILMENTS: See Wrecks. 

DILIGENCE 

not a defense to actions under Safety Appliance Acts 1^ 

will obviate occasion for such prosecutions 14 

DINING OARS, Safety Appliance Acts apply to 4^ 

DINNEf^: See Meals. 

DIRECTED VERDICT 

permissible only when all reasonable men would deduce same conclusion 

from facts which condition issue •. 21& 

Government entitled to, if case established by uncontradicted evi- 
dence i 214 

Refusal of trial judge, in proper case to order, reversible error 21& 

DISCRETION of employee in continuing on duty in excess of permitted 

periods can not supersede mandate of law 114 

DISTANCE defective cars hauled in violation of Safety Appliance Acts, im- 
material 62 

DISTRICT OF COLUMBIA 

Provisions of Safety Appliance Acts extend to 2^ 

Jurisdiction of actions under Acts, vested in Supreme Court of 21 S 

DIVERTING ORDER changes destination of shipmcoit 184 

DIVISION POINT 

defined 164 

Suit for specific performance of contract to maintain, where continuance 

would preclude observance of Hours of Service Act, unsustainable 217 

DOUBLE LEVERS 

permitted but not required by Safety Appliance Acts 81 

if applied, must be operative 82 

DOUBLING on hill, account of frost on rails, not an excuse for excess service . . 16^ 

DRAWBARS 

General requirements with respect to 86 

may not be used on front ends of locomotives if lower than standard 

height - 87 

Causes of depression of, below standard height, immaterial 8^ 

pulled out, not an excuse for excess service 170 

Unnecessary hauling of defective cars by means of chains instead of, not 

an excuse for excess service 170 

See OotrpLERs. 

DUTIES 

of engine watchmen, defined 137 

of employees. Application of Hours of Service Act not to be evaded by 

commingling of 128 

DUTY OF CARRIERS 

under Safety Appliance Acts, absolute 10 

under Hours of Service Act, absolute Ill 

not to be evaded by assignment — * Ifr 

to provide appropriate places. along their lines: 

wh^e statutory defects may be repaired. 6S 

wh^e employees may rest. 165 

ECONOMICAL REASONS alone, never an excuse for excess service 172 

ECONOMIC LOSS resulting from accidents, Acts designed to distribute & 
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^'EFFICIENT," as descriptive of handbrakes, defined 90 

ELECTRICAL CURRENT, Proviso in section 2 of Hours of Service Act, 

applicable to all employees handling train orders by means of 153 

ELECTRIC RAILWAYS engaged in interstate commerce, subject to: 

Safety Appliance Acta 33 

Hours of Service Act 121 

EMERGENCY 

as used in Hours of Service Act, defined 1S9 

Employees in train service may occasionally use telephone in cases of 167 

Sudden illness may constitute an 172 

EMPLOYEES 

entering between cars, not chargeable with contributory negligence 229 

on work trains assembling logs for interstate shipment, engaged in inter- 
state commerce 182 

subject to Hours of Service Act 122 

in train service may occasionally use telephone 157 

may not prolong service by duties unconnected with movement of any 

train 130 

while deadheading, exempted from application of Hours of Service 

Act 126 

Separate penalties recoverable for each and all who remain on duty in 

excess of permitted periods 118 

Safety Appliance Acts designed to promote safety of 7 

Hours of Service Act designed to promote safety of 106 

Carriers liable for defects chargeable to deliberate acts of 17 

Carriers liable for failure of, to connect chains 80 

No violation of Safety Appliance Acts results from failure of, to operate 

equipment 17 

One penalty for violation of Safety Appliance Acts accrues to, in abro- 
gation of assumption of risk 24 

Safety Appliance Acts prohibit use of cars on which appliances are so 
obviously defective as not to be attempted to be used by reasonably 

prudent 79 

Purpose of handholds to secure safety of 83 

Discretion of, in continuing on duty in excess of permitted periods does 

not supersede mandate of law 114 

Inability of cailiers to compel rest of, a remote contingency 120 

Preparatory or supplemental service of, to be computed as time on duty .. 126 
Application of Hours of Service Act to, not to be evaded by commingling 

of duties 128 

Duty of carriers to provide suitable places along their lines for rest and 

recuperation of . . i 163 

Excess service of, not excused by occurrence of conditions ordinarily to 

be expected in operation of tnuns 168 

''Other'', as used in Hours of Service.Act, defined 123 

See Fbsbt Emplotbbs; Train Baooaobmbn. 
EMPLOYERS' LIABILITY ACTS distinguished 

from Safety Appliance Acts 23 

from Hours of Service Act 116 

EMPTY CARS, Safety Appliance Acts apply to 44 
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ENACTING CLAUSE Pago. 

Purpcwe of statute exhibited in title and 193 

Purpose of proviso to restrain or modify 211 

ENDS AND SIDES OF CARS, Handholds required in 84 

ENDS OF CARS 

defined '69 

Automatic couplers required on both 6D 

ENGINE, Waiting for helper, not an excuse for excess service 171 

ENGINE FAILURES, not <^n excuse for excess service 16ft 

ENGINES AND TENDERS 

counted as two cars in computing percentage of air *..... 66 

Automatic couplers not required between 70 

ENGINE WATCHMEN 

Duties of, defined 137 

Firemen as, on duty within purview of Hours of Service Act 131 

Immaterial whether service as, precedes, intervenes, or succeeds regular 

service 136 

EQUIPMENT 

prescribed by Safety Appliance Acts must be maintained in appropriate 

repair , 10 

No violation of Safety Appliance Acts results from failure of employees to 

operate. IT 

EVIDENCE, General rules of 201 

EXCEPTIONS to the application of the 

Safety Appliance Acts '90 

Hours of Service Act 169 

EXCESSIVE HEAT, Held to be an excuse for excess service 171 

EXCESS SERVICE, See Hours of Service Act. 

EXCUSES: See Defense. 

EXECUTION OF STATUTES, interpretation of those intrusted with, entitled 

to respectful consideration of courts • 198 

EXPERT TESTIMONY 

Operation of automatic couplers a proper subject for 209 

Competency of openings in buffers on ends of cars as substitutes for hand- 
holds, not a proper subject for ' 209 

EXPRESS MATTER, Transportation of, for independent express company 

to interstate destination, interstate commerce 133 

FACILITIES FOR REPAIR, Carriers required to provide 63 

FAILURES OF ENGINES: See Enoine Failures. 

FATIGUE as truly a physical cause of accidents as open switches and broken 

rails 119 

FEDERAL CONTROL of interstate commerce, generally 186 

FERRY EMPLOYEES exempted from application of Hours of Service Act. . 122 
FIFTH AMENDMENT not infringed by Order requiring Hours of Service 

Reports HI 

FIREMEN WATCHING ENGINES: See Engine Watchmen. 

FIRES, Cleaning of, not an excuse for excess service 169 

PLAT CARS, Defectivecars may be hauled on 28 

FLUES LEAKING not an excuse for excess service 169 

FOOD AND DRUGS ACTS, Safety Appliance Acts analogous to 21 

FOREIGN CARS, Carriers liable for hauling of defective 26 

FORMS, Failure to include, with Order of June 28, 1911, no defense to carrier's 

failure to file reports 176 
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FOURTH AMENDMENT not infringed by Order requiring Hours of Service 

Reportfl Ill 

FREIGHT CARS, Locomotivee at heads of freight trains 46 

FROST ON RAILS, not an excuse for excess service 169 

CfENERALLY ENGAGED in interstate commerce 

Safety Appliance Acts apply to railroads 30 

Courts may take judicial notice that trunk line railroads are 30 

GOVERNMENT 

entitled to directed verdict, if case established by uncontradicted evidence . 214 

need not negative provisos in statutes 211 

Burden of proof on, in cases under Acts 201 

Inspectors of, need not advise carriers of defects 203 

See United States. 

GRAB IRONS: See Handholds. 

HAND BRAKES 

Requirements of Safety Appliance Acts with respect to 89 

Use of, to insure safety of trains, not a violation of Safety Appliance Acts. . 66 

^'Efficient,*' as used in section of Acta requiring, defined 90 

HANDHOLDS 

Requirements of Safety Appliance Acts with respect to 83 

Purpose of, to secure safety of men in coupling care 83 

required in ends and sides of care 84 

Any reasonable substitute for, compliance with Safety Appliance Acts 85 

Determination of what are, a question for jury 208 

Necessity of, not obviated by presence of other devices affording some 

measure of safety 85 

Competency of openings in buffera on ends of care, as substitutes for, not a 

proper subject for expert testimony 209 

HANDRAILS, Safety Appliance Acts prohibit use of couplere operative only 

by means of diains connecting with 74 

HARSHNESS of particular legislation, no concern of courts 195 

"HAUL,*' defined 37 

HAULED OR USED, Care subject to Safety Appliance Acts if: 

in interstate trains 36 

in connection with interstate care 39. 

on any highway of interstate commerce •- 41 

in territories of United States 35 

by one carrier over tracks of another, under trackage agreement 34 

HAULING 

of car itself, con^merce 45 

of each car in, violation of Acts, a separate offense 25 

See Provisos. 

HEAT, Held sji excaae for excees service 171 

HELPER ENGINE, Waiting for, not an excuse for excess service 171 

HIGHWAY of interetate commerce. Safety Appliance Acts apply to all care 

hauled or used on 41 

HISTORY, Courts in construing statutes, may consult their 196 

HOSE: See Air Hose. 

HOT BOXES not an excuse for excess service 169 

HOURS OF SERVICE ACT 
Federal: 

Nature and Purpose 106 

Construction and Interpretation 108 
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HOURS OF SERVICE ACT— Continued. Pag*. 
Federal — Continued. 

Scope 120 

Exceptions 159 

Text 246 

to be construed similarly to Safety Appliance Acts 116 

distinguishable from Twenty-Eight Hour Law and Employers' Lia- 

biUtyActs 116 

Viola,tions of, Held more serious than of Safety Appliance Acts and 

Twenty-Eight Hour Law 117 

Government need not negative provisos in 211 

of a State, invalid if in conflict witJi federal Act 189 

HOURS OF SERVICE REPORTS 

General requirements with respect to 173 

Commission's Order requiring, not unconstitutional Ill 

ILLNESS may be an emergency within purview of Hours of Service Act 172 

IMPACT, Operation of couplers must be automatic by 75 

INJECTORS FAILING, not an excuse for excess service 169 

INJURY: See Actions for Personal Injury 
IN FARI MATERIA 

Safety Appliance Acts and Employers Liability Acts 24 

Safety AppUance Acts and Act to regulate commerce, not 22 

INSPECTION of air brake equipment required at terminals 67 

INSPECTORS 

of Interstate Commerce Commission 

need not advise carriers of defects 203 

not to be discredited on account of employment 205 

Memoranda of, made from original waybills, may be read to jury 207 

of carriers 

not to hd discredited on account of employment 205 

Testimony of, with respect to inspection of particular cars and failure 

to discover particular defects, positive testimony of n^ative fact. . 207 
INSTRUCTIONS to employees not to violate Hours of Service Act, not a 

defense 113 

INSTRUMENTALITIES OF INTERSTATE COMMERCE 

Regulation of Interstate commerce, comprehends power to regulate 190 

States may regulate, under police power 189 

Rails and roadway of interstate carriers are 190 

INTENTION 

of legislature controls construction of statutes 192 

Secret, of legislature not to be construed into statutes 193 

of carriers to violate Safety Appliance Acts, not an element of their vio- 
lation i 15^ 

INTERCHANGEABILITY OF COUPLERS, Difficulties of, before Congress, 

in drafting of Safety Appliance Acts 82 

INTEREST 

of witnesses no reason for discrediting their testimony 205 

INTERMISSIONS 

for meals, not an excuse for excess service 170 

if indeterminate, do not break continuity of service 140 

if too brief to permit of rest, do not break continuity of service 138 

to break continuity of service, must be given in good faith 142 

Inability of carriers to compel employees to rest during, a remote contin- 
gency 120 
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INTERPRETATION 

of Safety Appliance Acts 9 

of HouTB of Service Act 108 

Uncertainty in, removed by appropriate punctuation 194 

5'e« Construction of Statutes. 

INTERRUPTIONS: See Intbbmissionb. 

INTERSTATE AND INTRASTATE COMMERCE so commingled that con- 
ditions injuriously affecting one, jeopardize the other 185 

INTERSTATE CARRIERS 

Safety Appliance Acts apply to cars commercially used by 45 

Hauling by, of their own products, interstate commerce 45 

Rails and roadway of, instrumentalities of interstate commerce 190 

INTERSTATE CARS 

Safety Appliance Acts apply to: 

all 35 

all cars used or hauled in connection with 39 

all cars movement of which is necessary to movement of 40 

Cars hauled or used in connection with, need not be contiguous to 40 

INTERSTATE CHARACTER 

attaches when shipment starts to move as article of interstate commerce 

and continues until ultimate destination is reached 180 

Rebilling of interstate shipments does not affect 184 

INTERSTATE COMMERCE 

Definitions of 179 

Federal control of 186 

One system of control of, alone appropriate 187 

State statutes interfering with, invalid 187 

Congress Iq regulating, may regulate intrastate commerce 190 

Regulation of, comprehends regulation of instrumentalities 190 

Rails and roadway of interstate carriers are instrumentalities of 190 

Obstruction of, unlawful 191 

Application of Hours of Service Act to employees not to be evaded by 

commingling of duties with respect to intrastate and 128 

Safety Appliance Acts apply to all cars regularly used in 42 

Acts apply to all cars hauled or used on any highway of 41 

Acts apply to electric railways participating in movement of 33 

Acts apply to intrastate railways participating in movement of 31 

Territorial conunerce equivalent to, in subjection to Acts 35 

Acts apply to railroads generally engaged in 30 

Courts may take judicial notice that trunk line-railroads are generally 

engaged in 30 

INTERSTATE COMMERCE COMMISSION 

Inspectors of, need not advise carriers of defects 203 

Del^ation of authority to, to designate standard height of drawbars, not 

unconstitutional 10 

See Orders of the Interstate Commerce Commission. 

INTERSTATE DESTINATION, Movement of car to, evidence of intended 

destination at time of movement for loading 183 

INTERSTATE HIGHWAY, Safety Appliance Acts apply to all cars hauled 

over an 41 

INTERSTATE TRAFFIC, Safety Appliance Acts apply to all cars containing. . 35 
See Interstate Commerce. 

INTERSTATE TRAINS, Safety Appliance Acts apply to all cars hauled or 

used in 36 
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Pact. 

INTERURB AN RAILWAYS, Safety Appliance Acts apply to 33 

INTERVALS OF TIME, "Consecutive" and "continuous. " as used in Hours 

of Service Act, not restricted to unbroken 137 

Su Intermissions 

INTERYARD MOVEMENTS, Safety AppUance Acts apply to 49 

INTRASTATE COMMERCE, 

Dangers affecting commingling of interstate and 185 

Congress in regulating interstate commerce may incidentally regulate 190 

INTRASTATE RAILWAYS participating in interstate commerce subject to 

Safety Appliance Acts 31 

ISLAND OF PORTO RICO, Provisions of Safety Appliance Acts extend to. . 64 

JOf NT ACTIONS, Judgment may be rendered against either or both defend- 
ants in 217 

JUDICIAL CONSTRUCTION 

out of place where statutes are unambiguous 194 

No statute should be frittered away by 197 

See Construction of Statutes. 

JUDICIAL NOTICE may be taken 

of Safety Appliance and Hours of Service Acts, and of 

Orders of Commission in furtherance thereof 219 

of ^t that trunk-line railroads are generally engaged in interstate com- 
merce , 30 

JURISDICTION of actions under Safety Appliance and Hours of Service 

ActB, Supreme Court of District of Columbia has 218 

JURY 

Determination of what is a handhold, within province of 208 

Competency of substitutes for handholds, a question for 209 

Exhibition of model couplers to, permissible 210 

Necessity of movement for repair, a question for 100 

Proximate cause of an injury, a question for 230 

Contributory negligence, a question for 230 

KINKED CHAINS, Safety Appliance Acts prohibit use of couplers inopera- 
tive by reason of 76 

KNOWLEDGE 

not an element of violations of 

Safety Appliance Acts 14 

Hours of SOTvice Act 113 

of acts of officers and agents, chargeable to carriers 115 

LADING, Cars moved for, used in interstate commerce 182 

LAW: See Statutes. 

LEAKY FLUES not an excuse for excess service 169 

LEGISLATURE 

Intention of, controls construction of statutes 192 

Secret intention of, not to be construed into a statute 193 

If burden of statute too severe, remedy lies with 196 

LENGTH OF HAUL of defective cars, immaterial 62 

LEYERMEN IN TOWERS, Proviso in section 2 of Hours of Service Act, 

applies to 163 

LEVERS 

Use of switch engine without, not a violation of Safety Appliance Acts 
unless it is shown that such levers are necessary to automatic operation 
of couplers 82 
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LEVERS— Continued. 

Double, permitted, but not required by Safety Appliance Acts 81 

Double, if applied, must be operative 82 

on opposite sides of trains. Safety Appliance Acts do not contemplate that 
employees shall go around, over or under cars to operate couplers by 
means of 72 

LIABILITY ACTS: See Employers' Liabiutt Acts. 

LIABILITY OF CARRIERS 
absolute under 

Safety Appliance Acts 10 

Hours of Service Act ill 

not to be evaded by assignment -. 16 

not to be excused by act of God unless resulting injury unpreventable by 

foresight, pains and care 163 

LIMITATION OF SERVICE 

of trainmen 124 

of operators and similar employees 143 

LOADS: See Pbojbctinq Loads. 

LOCAL STATIONS, Service of operators at, within purpose of Hours of Service 

Act 158 

LOCOMOTIVES 

subject to Safety Appliance Acts 46 

at heads of freight trains, freight cars 46 

LOCOMOTIVE TENDERS: See Tbndbes. 

LOGS, Employees on work trains assembling, for interstate shipment, engaged 

in interstate commerce , 182 

LUMBER: See pROJEcriNa Loads. 

MAINTENANCE of equipment prescribed by Safety Appliance Acts 10 

MANAGEMENT: See Common Control, Managembnt or Arrangement. 
MASTER AND SERVANT: See Actions for Personal Injitrt. 

M. C. B. DEFECT CARD defined 26 

MATERIAL 

Hauling by interstate carrier of its own, interstate commerce 45 

for repairs required to be provided by carriers subject to Safety Appliance 

Acts 63 

MEALS, Intermissions for, do not break continuity of service 170 

MECHANICAL DEFECTS, Engine Failures due to, not an excuse for excess 

service 169 

MECHANISM, Couplers must be operative of their own 71 

MEETING OR PASSING TRAINS, not an excuse for excess service 170 

MERITORIOUS, Acts are 7 

MEMORANDUM made by government inspector from original waybills, may 

be read to jury. 207 

MODEL COUPLERS admissible in evidence for illustration of particular 

defects 210 

MOVEMENTS 

of cars for loading, use in interstate commerce - 182 

of any car subject to Safety Appliance Acts, if necessary to movement of 

interstate car 40 

Safety Appliance Acts apply to switching -> 49 

See Provisos. 

NATURE AND PURPOSE 

of Safety Appliance Acts 7 

of Hours of Service Act 106 
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NAVIGABLE WATERS, Federal power over interstate commerce as com- 
plete on land as on 187 

NEAREST REPAIR POINT 

defined 92 

Defective cars permitted to be hauled for repair to 92 

NECESSARY 

as used in Act of 1910, defined 91 

movement of defective cars for purpose of repair permitted by proviso in 

Act of 1910 92 

NECESSITY of movement for repair 

ordinarily a question for jury 100 

must be established by carriers seeking to bring themselves within proviso 

in Act of 1910 98 

NEGATIVE TESTIMONY entitled to less weight than positive testimony. . . 206 

NEGLIGENCE 

Burden of proving, on plaintiff, in actions for personal injury .' 226 

Violation of statutory duty , 226 

Carriers can not escape liability to passengers for laying off trains under 

HouBs of Service Act, if delays result from their own 120 

NOTICE: See Judicial Notice. 

OBSTRUCTION of interstate commerce unlawful 191 

"OFF DUTY," as used in Hours of Service Act, defined. 124 

See On Duty. 

OFFICES 

in which train orders are handled, Hours of Service Act applies to all 144 

** Continuously operated," defined 147 

"Operated only during daytime," defined , . 147 

Operators at local, as clearly within purpose of Hours of Ser\dce Act as 

those in train dispatchers' 158^ 

OFFICERS AND AGENTS 

Carriers chargeable with knowledge of acts of 115 

as used in Hours of Service Act, not restricted to general officers and agents. 115 

"ON DUTY" 

as used in Hours of Service Act, defined 124 

Employees while deadheading, not 126 

Firemen watching engines 131 

"ON ITS LINE" 

Cars hauled by an operating company over the tracks of another carrier 

under trackage agreement, hauled 34 

"ON OR ABOUT," not fatally defective as describing occurrence of violatioii 

of Safety Appliance Acts 213 

OPEN SWITCHES, Fatigue as truly a physical cause of accidents as broken 

rails and 119 

OPERATED ONLY DURING THE DAYTIME, as used in Hours of Service 

Act, defined 147 

See Continuously Operated. 

OPERATORS 

Limitation of service of 143! 

on duty 6 hours, then after interval of 3, for 3 additional hours, not on 

duty for longer period than 9 hours in 24-houi period 151 

on duty more* than 9 or 13 hours in 24-hour period need not be continu- 
ously on duty to constitute violation of Hours of Service Act , . . 162 

60611—15 18 
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OPERATORS— Oontinued. 

may continue on duty in excess of the normally permitted periods in case 

of casualty, unavoidable accident or act of God 160 

Wrecks attributable to unavoidable causes, Held to excuse excess service 

of 1«0 

Service of, at local stations, witiiin purpose d Hours of Service Act 158 

ORDERS 

comprehends any communication of information or instructions relative 

to movement of train * 145 

Waiting for, not an excuse for excess service 171 

Diverting, change destinations of shipments 184 

ORDERS OF THE INTERSTATE COMMERCE COMMISSION 

Re Percentageof Power Brakes 244 

Re Standard Height of Drawbars 244 

Re Hours of Service Reports 249 

persuasive as to meanings of statutes 28 

•*OTHER EMPLOYEES,'* as used in Hours of Service Act, defined 128 

OWNERSHIP OP DEFECTIVE CARS, immaterial 26 

PANAMA CANAL ZONE, Provisions of Safety AppUance Acts extend to. . . . 64 

PARI MATERIA: See In Pari Materia. 

PARTICIPATION in interstate commerce renders carriers subject to Safety 

Appliance Acts 81 

PASSENGER CARS, Safety Appliance Acts apply to 47 

PASSENGERS 

Acts designed to promote safety of 7 

Carriers can not escape liability to, for laying off trains under Hours of 

Service Act, if delay attributable to their own negligence 120 

PASSING OR MEETING TRAINS, not an excuse for excess service 170 

PENAL, Safety Appliance Acts are 7 

PENALTIES 

recoverable in civil actions 

under Safety Appliance Acts 19 

under Hours of Service Act 116 

Payment of, to United States, does not render actions criminal 20 

recoverable in actions in nature of actions in Debt 20 

Violation of Safety Appliance Acts entails two 24 

Separate, recoverable for each car hauled in violation of Safety Appliance 

Acts 25 

Whatever constitutes a violation in action for damages likewise a violation 

in action for 12, 24 

Separate, recoverable for each employee remaining on duty in excess of 

permitted periods 118 

under Hours of Service Act, determinable by courts 119 

for violations of Order requiring reports fixed by section 20 of Act to regulate 

commerce 176 

Substantial violations of Hours of Service Act should never be satisfied by 

merely nominal 118 

PEREMPTOr.Y INSTIIUCTIONS: See Directed Verdict. 
PERIOD 

as used in Hours of Service Act, defined 150 

An operator on duty for 6 hours, then after interval of 3, for 3 additional 

hours, not on duty for longer, than 9 hours 151 

See Intermissions. 
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'' PERMIT '* as used in Hours of Service Act, defined 115 

PERSONAL INJURY 

General rules of law applied in actions for 220 

Acts designed to decrease number of instances of 233 

See Actions fob Personal Injubt. 
PERSONAL INTEREST of witnesses no reason for discrediting testimony. . . 20& 
PIN, Absence of, at end of trip, evidence of defective condition at commence- 
ment of journey 76 

See Olbvis Pin. 

**PLACES,*' as used in Hours of Service Act, defined 143 

PLEADING, PRACTICE AND PROCEDURE, General rules of 211 

POINTS; See Rbpair Points. 

POLICE POWER of States validly exercised in regulation of instrumentalities 

of commerce 189 

POOR COAL, Use of, not an excuse for excess service. 170 

PORTO RICO, Provisions of Safety Appliance Acts extend to 64 

POSITIVE TESTIMONY 

preferable to negative testimony 206 

of negative fact, Testimony of company inspector with respect to inspection 

of particular cars and failure to discover particular defects 207 

POWER 

to regulate commerce, general 186 

of Congress over interstate commerce: 

as complete on land as on navigable waters 187 

supreme and paramount to authority of all States 187 

POWER BRAKES 

General requirements with respect to 66 

required in interyard or switching movements 52 

Engine and tender to be counted as two cars in computing percentage of . . 66 

Cars with brakes cut out cease to be cars equipped with 66 

Requirement of efficient, presupposes terminal inspection of 67 

*^ Associated, ' ' defined, as used in section of Acts requiring 65 

POWER DRIVING WHEEL BRAKES AND TRAIN BRAKE SYSTEMS 66 

PRACTICE, General rules of 211 

PREPARATION OF COUPLERS, part of coupling operation 74 

PREPARATORY SERVICE of employees subject to Hours of Service Act, 

computed as time on duty 126 

PREPONDERANCE OF EVIDENCE 

defined 202 

sufficient to establish allegations in declarations under Safety Appliance 

. and Hours of Service Acts 201 

PREVENTIVE, Safety Appliance Acts are 7 

PROCEDURE, General rules of 211 

PRODUCTS, Hauling by an interstate carrier of its own, interstate commerce . . 45 
PROJECTING LOADS, Safety Appliance Acts prohibit use of couplers inop- 
erative by reason of 78 

PROOF: See Bubden op Pboof. 

PROPERTY, Hauling by interstate carrier of its own, interstate commerce. . . 46 

PROSECUTIONS, Diligence will obviate occasion for 14 

PROVISOS 

Office of, generally 211 

Defendants must bring themselves strictly within terms of 212 

Gk>vernment need not negative, in actions under Acts 211 
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PRO VI SOS— Continued . 

in Safety Appliance Acta: Page. 

General provisions 90 

declaratory of judicial interpretation of Acts ao previously amended . . 97 
Carriers in order to bring themselves within terms of, 

must establish necessity of movement for repair 98 

must show that defects could not have beipn repaired at point of 

discovery 100 

do not permit movement of defective cars by means of chains in 

revenue trains 100 

have no application to violations of Acts as previously amended 101 

in section 2 of Hours of Service Act: 

General provisions of 159 

apply to all offices in which train orders are handled 144 

in section 3 of Hours of Service Act: 

General provisions of 160 

apply to service of opierators no less than to that of employees in train 

service '. 160 

PROXIMATE CAUSE in actions for pergonal injury: 

ordinarily a question for Jury 230 

a question of law where facts are undisputed 230 

PULLED OUT DRAWBARS not an excuse for excess service 170 

PUNCTUATION, Uncertainty in interpretation of statutes may be removed 

by appropriate 194 

PURE FOOD AND DRUGS ACTS, Safety Appliance Acts to be construed 

similarly to 21 

PURPOSE 

of Safety Appliance Acts 7 

of Hours of Service Act 106 

RAILROADS 

Definitions, general 29 

as used in Hours of Service Act;, defined 121 

devoted to public use are common carriers 29 

Receivers of, are common carriers 121 

generally engaged in interstate commerce subject to Safety A ppliance Acts. 30 

as highways of interstate commerce 41 

engaged in interstate commerce, Courts may take judicial notice of 30 

RAILS 

and roadway of interstate carriers, instrumentalities of interstate commerce. 190 

'*Any car," comprehends all cars running on 46 

Broken, not an excuse for excess service 169 

Frost on, not an excuse for excess service 169 

Fatigue as truly a physical cause of accidents as broken 119 

Employees entering between, not chargeable with contributory negligence . 229 

REASONABLE SUBSTITUTES for handholds, compliance with Safety 

Appliance Acts 85 

REASONABLY SAFE TOOLS AND APPLIANCES, common law duty of 

carriers to provide 232 

REBILLING of shipments does not aflfect interstate character 184. 

jftECEIVERS of railroads, common carriers 121 

RECORDS of defendant carriers admissible when offered by Government 

without strict proof, as in nature of admissions 208 

REGULARLY USED in interstate commerce, Safety Appliance Acts apply 

to all cars 42 

'5'«« Generally Engaged. 



INDEX. 277 



Page. 
RELEASE FROM DUTY, in order to break continuity of service must be 

granted in good faith and under such circumstances as will permit of rest 

and recuperation 142 

See Intermissions. 

REMEDIAL 

Safety Appliance Acts are • 7 

Hours of Service Act is 116 

REPAIR 

Safety Appliance Acts require that appliances shall be maintained in 

appropriate 10 

^Temporary stoppage of car for purpose of, does not withdraw it from uses 

of interstate commerce ISl 

Necessity of movement for, a question for jury 100 

Carriers under proviso in Act of 1910, must establish necessity of movement 

alleged to have been for purpose of 98 

REPAIR POINTS 

must be maintained by carriers at reasonable intervals along their lines d3 

Defective cars never permitted to be hauled away from 95 

See Nearest Repair Point. 

REPORTS OF EXCESS SERVICE: See Hours of Service Reports. 

REVENUE LAWS, Safety Appliance Acts analogous to 21 

REVENUE TRAINS, Proviso in Act of 1910 does not permit use or hauling of 

defective cars by means of chains in 100 

ROADWAY AND RAILS of interstate carriers, instrumentalities of inter- 
state commerce 190 

RULES 

Duty of carriers to promulgate, for safety of employees 232 

Mere promulgation of, without enforcement, does not excuse a carrier from 

liability under mandatory statute 232 

RUNNING FOR OR TAKING WATER, not an excuse for excess service. . . 170 

SAFETY APPLIANCE ACTS 

Federal: 

Nature and Purpose 7 

Construction and Interpretation 9 

Scope 28 

Power Brakes 06 

Couplers 68 

Handholds 83 

Drawbars 86 

Handbrakes 89 

Exceptions 90 

Text 237 

analogous to Hours of Service Act 116 

distinguishable from Employers' Liability Acts 23 

not in pari materia with Act to regulate commerce 22 

Government need not negative provisos in 21X 

of a State, not invalid, it consistent with provisions of federal Acts. 18J^« 

SAFETY APPLIANCES designed to secure compliance with the Acts must 

be operative 18 

SCOPE 

of Safety Appliance Acts 28 

of Hours of Service Act , 120 
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SECRET INTENTION of Ie8;i0lature not to be construed into a statute 193 

SENSIBLY CONSTRUED, All stotutes to be 197 

SERVICE 

of employees subject to Hours of Sarvice Act, not to be extended by duties 

unconnected with movement of train 130 

Brief intermissions do not break continuity of 138 

Indeterminate intermissions do not break continuity of 140 

Intermissions, in order to break continuity of, must be gr^i^t^ ^ good faith . 142 
If an operator remains on duty in excess of 9 or 13 hours in a 24-hour period, 

immaterial thathe may not be engaged in continuous 152 

Carriers' Reports of Excess 173 

SHAKER RODS, Defective, not an excuse for excess service 169 

"SHIMS," defined : 87 

SHOVEL CARS, Safety Appliance Acte apply to 47 

SPECIFIC PERFORMANCE of contracts not to be enforced, to maintain 
division point where continuance would preclude observance of Hours of 

Service Act 217 

STANDARD HEIGHT OF DRAWBARS: See Drawbabs. 
STANDARDIZATION ORDER of the Commission, persuasive as to meaning 

of Safety Appliance Acts 28 

STATES 

Interstate commerce consists essentially of commercial intercourse be- 
tween 179 

Interstate commerce comprehends traffic hauled from one point in a 
State to another point in same State, passing en route through an- 
other State or 180 

Police power of, over instrumentalities of interstate commerce, may be 

validly exercised consistently with provisionB of fedetal Acts 189 

Cars to which Safety Appliance Acts apply, so subject to their terms 

while moving within single 48 

statutes conflicting with valid federal Acts are void 187 

STATUTES 

modifying common law should be strictly construed 197 

to be sensibly construed .' 197 

Courts in construing, may consult history of 196 

Construction of, out of place where unambiguous 194 

Purpose of, exhibited in title and enacting clause 193 

of States interfering with interstate commerce, void 187 

need not be described in terms if sufficient facts are stated in declaration 

to bring case within 231 

Purpose of provisos ordinarily to restrain or modify enacting clauses of 211 

not to be frittered away by judicial construction 197 

Text of 

Safety Appliance Act 

of March 2, 1893 as amended April 1, 1896 237 

of March 2, 1903 239 

of April 14, 1910 240 

Sundry Civil Act of March 4, 1911 [Excerpt] 243 

Sundry Civil Act of June 28, 1902 [Reference to] 243 

Hours of Service Act 246 

Act to regulate commerce ]Excerpt] 248 

Ash Pan Act 254 

STATUTORY CONSTRUCTION, General rules of 192 
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Pace. 
STOPPAGE OF OAR, for repair, does not withdraw it from uses of interstate 

commerce , 181 

STREET OAR OOMPANIES: See Elbctbic Railways. 

STUB PILOTS, Substitution of, for long pilots previously used, to install 

automatic couplers, not a violation of Safety Appliance Acts 228 

SUBSTITUTES FOR HANDHOLDS, 

Any reasonable, compliance with Safety Appliance Acts 86 

SuflSciency of, a question for jury 208 

SUDDEN ILLNESS may constitute an emergency within purview of Hours 

of Service Act 172 

SUPPLEMENTAL SERVICE of employees subject to Hours of Service Act, 

to be computed as time on duty 126 

SUPREME COURT OF DISTRICT OF COLUMBIA has jurisdiction of 

actions under Safety Appliance and Hours of Service Acts 218 

SWITCHES, Fat^e as truly a physical cause of accidents as open 119 

SWITCHING MOVEMENTS, Safety Appliance Acts apply to 49 

SWITCH TENDERS, using telephone for communication of train orders, 

subject to proviso in section 2 of Hours of Service Act 158 

TAKING OR RUNNING FOR WATER not an excuse for excess service 17« 

TELEPHONE AND TELEGRAPH 

Levermen and switchtenders, using, for communication of train orders, 

subject to provisions of section 2 of Hours of Service Act 158 

Employees in train service may occasionally use, in cases of emergency. . . 157 

TENDERS, Safety Appliance Acts apply to 47 

TENDERS AND ENGINES to be counted as two cars in computing percent- 
age of power brakes 66 

TERMINAL, as used in Hours of Service Act, defined 168 

TERMINAL INSPECTION of power brake equipment required 67 

TERRITORIES, of United States, Safety Appliance Acts apply to traffic 

hauled within ". r 86 

TESTIMONY, Positive, preferable to negative 206 

See EiViDENCE. 

TOOLS, Duty of carri^B to provide reasonably safe 282 

TOWERMBN AND SWITCHTENDERS handling train orders by means of 

telephone or telegraph, subject to proviso in section 2 of Hours of Service 

Act 158 

TOWERS, OFFICES, PLACES AND STATIONS, as used in Hours of Swvice 

Act, defined 148 

See Plages. 
TRACE, Safety Appliance Acts prohibit use of couplers inoperative by reason 

of curvature in 77 

TRACKAGE AGREEMENT, Care hauled by one carrier over tracks of another, 

under, hauled "on the line" of operating carrier 84 

TRAFFIC 

hauled between points in same State, passing en route through portion of 

another State, is interstate commerce 180 

Congestion of, not an excuse for excess service 169 

See Intbbstate Commerce. 

TRAIN BAGGAGEMEN subject to Hours of Service Act 12f 

TRAIN BRAKE SYSTEMS: See Power Brakes. 

TRAIN DISPATCHER'S OFFICE, Service of an operator at local station 

as clearly within purpose of Hours of Service Act, as that of similar 

employee in 158 
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TRAIN ORDERS, Hours of Service Act applies to all officer handling 144 

See Orders. 
TRAINS 

defined 38 

Delay in starting, not an excuse for excess service 169 

Excess service not to be excused by delays ordinarily to be expected in 

operation of 168 

Meeting or passing, not an excuse for excess service 170 

Safety Appliance Acts apply to all cars hauled in interstate 36 

Use of handbrakes to secure safety of, not prohibited by Safety* Appliance 

Acts 66 

"Order,'' as used in Hours of Service Act, comprehends any communica- 
tion of information or instructions relative to movement of 145 

See Revenue Trains; Work Trains. 

TRIFLING INTERRUPTIONS to not break continuity of operation of 

offices otherwise continuously operated 149 

See Interkissions.. 

TRIP, Occurrence of excusable delay after departure of crew from terminal, 

suspends operation of Hours of Service Act for given 165 

TRUNK LINE RAILROADS, generally engaged in interstate commerce, 

Courts may take judicial notice of 30 

TWENTY-EIGHT HOUR LAW 

Hours of Service Act distinguishable from 116 

Violations of Hours of Service Act, Held more serious than those of 117 

UNAVOIDABLE ACCIDENT defined 160 

See Provisos. 

UNBROKEN INTERVALS OF TIME ''Continuous" and ** Consecutive" 

not restricted to -- 137 

UNCERTAINTY in interpretation of statutes may sometimes be. removed by 

appropriate punctuation 194 

UNITED STATES, Payment to, of penalties recovered under Safety Appli- 
ance and Hours of Service Acts, does not render actions thereunder crimi- 
nal prosecutions 20 

See Government. 

UNIT OF VIOLATION 

of Safety Appliance Acts: Cars hauled in violation of statute 25 

of Hours of Service Act: Employees remaining on duty in excess of per- 
mitted periods 118 

UNCOUPLING LEVERS: See Levers. 

UNCOUPLING OPERATIONS, Provisions of Safety Appliance Acts that 
men shall not be required to go between cars, apply to coupling as 
well as to 68 

UNLOADED CARS: See Emfty Cars. 

UNNECESSARY HAULING OF CHAINED UP CARS, not an excuse for 

excess service 170 

'USE of each car in violation of Safety Appliance Acts, a separate violation. . 25 

^'USED" 

defined '. 37 

of broader significance than ''hauled " 38 

8u Actually Used; Cokicbroiallt Used; Rboulari^t Used. 

VERDICT: Su Directed Verdict. 
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VIOLATIONS 

of Safety Appliance Acts: Page. 

Knowledge not an element of 14 

Inconvenience not an element of 16 

Intention not an element of 15 

Failures of employees to operate equipment, not 17 

Whatever constitutes, in actions for personal injury, likewise viola- 
tions in penal actions 12, 24 

entail two penalties 24 

Hauling of each car in defective condition, separate 25 

not excused by diligence 13 

not excused by carriers' custom 27 

Operated handbrakes to insure safety of trains, not 66 

Proviso in Act of 1910 has no retrospective application to previous.. 101 

of Hours of Service Act: 

Knowledge not an element of 113 

Previous instructions to contrary not an element of 113 

Held more serious than those of 28-hour law 117 

If substantial, should not be satisfied by merely nominal penalties.. 118 

Economical reasons alone can never justify 172 

of Commission's Order requiring reports, punishable by penalty fixed by 

section 20 of Act to regulate commerce 176 

of statutory duty negligence per se 226 

In order to bring case within purview of Acts, causal connection must be 

established between injuries sustained and 231 

WAITING FOR HELPER ENGINE not an excuse for excess service 171 

WAITING FOR ORDERS, not an excuse for excess service 171 

WATCHING ENGINES: iS'^c Engine Watchmen. 
WATER 

Taking or running for, not an excuse for excess service 170 

Injectors failing on account of warmth of, not an excuse for excess service. 169 
WEATHER: See Heat. 

"WEEK," as used in Hours of Service Act, defined 159 

WEIGHING of interstate cars, interstate commerce 183 

WILLFUL intention to violate Acts, not an element of their violation 15 

WITNESSES, Testimony of, not to be discredited on account of personal inter- 
est 205 

See Evidence. 
WORK TRAINS 

Employees on, assembling logs for interstate shipment, engaged in inter- 
state commerce 182 

Application of Safety Appliance Acts to 37 

WORN OUT COUPLERS, Safety AppUance Acta prohibit use of 76 

WRECKS 

not an excuse for excess service if preventable by diligence and foresight. . 171 

^ excuse excess service of operators if occasioned by unavoidable causes 160 

YARD MOVEMENTS, Safety AppUance Acts apply to 49 

ZONE, Provisions of Safety Appliance Acts extend to Panama Canal 64 
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